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I. A W
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Editorials

T H E  PR O G R ESS O F U. N. B.
Some of us are  old enough to rem em ber the pre-w ar days. W e recall that the  

I'n iv ersity  of New Brunswick suffered from  neglect. T h is  neglect took the form  of 
insufficient funds, a chronic shortage of teaching staff, in adeq uate libraries and so on.
I he Law  School in Saint Jo h n  shared in this neglect.

But now. a new day has daw ned. T h e  old neglect has gone. vvi- hope, forever. 
T o d ay , un der the wise leadership an d  progressive guidance of Beaver'brook. T ru em an  
and H arrison , the University and its Law  School is m arch in g  forw ard to assum e  
its righ tfu l place am ong the best universities in this cou n try . T h is year's gradu atin g  
class in the Law  School has witnessed rem arkable progress. T h e  academ ic stan d ­
ards at the school have been raised considerably. W e now have tw o class room s  
instead of one. A large com m on room  has been placed at the disposal of the  
students. T h e  librarv is to be trem endously im proved, due to the m agnificent and  
g e n e r o u s  gift of o u r beloved C h an cellor. L o rd  Beaverbrook. A system of tu torial 
sem inars is in op eration . T h e  in tellectual and ex tra -cu rricu la i activities of the  
students in the lield of self-governm ent, deb atin g and m oot courts have never been 
b etter. W e even d are to hope th at this Jo u rn al is a cred it to  the students. Last 
year an alu m n i association was founded to un ite the law school gradu ates of I9.r>0. 
It is hoped th at M r. Ju stice  R an d ’s address to  the students last year will be followed 
bv o th er ju ristic lectures. L ast, but not least, in the catalogue of achievem ents of 
the law school is the app oin tm ent to  the facu lty of two brilliant young New B ru n s­
wick m en, nam ely Professors M cA llister and R yan. T h ese reform s can and should  
be con tin u ed . L e t us con tin u e the building process so that th e l'.N .B . Law School 
m ay. in tim e, be num bered am ong the best law schools in Canada and the first in 
the M aritim es.

J .  C. H.



T H E  C H A N C ELLO R’S G IF T  T O  T H E  LIBR A R Y

T h e  Faculty of L a w -f o r  the first tim e in its fifty-eight years of existen ce—will 
possess through the generosity of the (Chancellor, T h e  R igh t H onou rab le L o rd  
B eaverbrook, the nucleus of an adeq uate library. So significant is the gift to  F ac­
ulty th at facts m ore acaccu rately  than words speak its n atu re : in 1949 Facu lty  
possessed only on e-ten th  of the volum es deem ed necessary for a p rop er law school 
by the Association of A m erican Law  Schools; it possessed less than one per cent of 
the active volum es in use in the eleven C anadian law schools, eight of which en . 
joyed, in addition to th eir ow n, the facilities of Law Societies. Lord  B eaverbrook  
has provided facilities not available in the Saint Jo h n  Law  L ib rary  and lessened to  
som e exten t dependence on facilities available in th at library.

L o rd  B eaverbrook’s interest in the Faculty  library could not have been evinced  
at a m ore ap p ro p riate  or necessary m om ent. Fo r the student course load, con- 
s stent with the C anadian startfTaid, has, by an increase in hours and by the add ition  
of new courses, been substantially increased to fifteen hours a week in the second 
\ear with present plans envisaging fifteen hours a week in each year beginning n ext 
year: cons.stent with the trend recognized by the C anadian Bar Association and  
by the Association of Am erican Law  Schools, new em phasis is being given to public  
law subjects, each of which requires a wide collection of m aterials in sharp co n trast 
with a narrow  collection adeq uate for m ost private law subjects; consistent with 

the declared purposes of Faculty, which are  to afford a thorough professional tra in in g  
iug and to develop in the student powers of analysis, discrim ination  and ju d gm en t' 
each student in each year is required to w rite an essay on a topic designed to  stim ^  
u latc  independent research and analysis, and to p articip ate  once as a solicitor antf  
once as a counsel in a M oot C ou rt involving, independently of Faculty assistance  
prep aration  of a factum  and oral argum ent before a m em ber of the profession  
o r the Ju d iciary . Such a program  can be undertaken successfully only when the  
tools for the job are available

Legal publications of every description are represented in L o rd  Beaver'brook's 
collection : law reports, textbooks, works of reference, legal periodicals, leisure  
reading. Faculty will be provided w ith an additional set each of the D om inion  
Law  R eports and of the All England Law  R eports: with a wide range of textbooks  
p rin cipally  in subjects of the th ird  year; with a n u m b er of stand ard  works of 
reference including W illiston's classic on C on tracts, the extrem ely  useful C anad ian  
A bridgm ent and the very new A m erican Ju risp ru d en ce : and with com plete sets 
of several of the leading A nglo-A m erican legal periodicals, including the Law- 
Q u arterly  Review , the H arvard  Law  Review , the C olum bia Law  Review, th e M ich ­
igan Law  Review , and the M innesota Law  Review . In sum  the collection , carefully  
selected and in tegrated  with library  developm ent undertaken this year by Facu lty , 
involves an accession to the library  of well over one thousand volum es.

Fu tu re  generations of law students will rem em ber th at in the hours of the  
B attle  of B ritain  the nam e Beaverbrook was then inseparably linked with the  
nam es of great cham pions and defenders of law; they will know his con trib u tion  
to  legal developm ent in New Brunsw ick and to th eir ed u cation ; they will with 
p rid e  recall th at he was a stu d en t—and in th eir own Faculty.

—C on trib u ted
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W ILLIA M  FRA N C IS RYAN
P R O F IL E  It) A F R I E X D

W illiam Francis R\an, B .A .,
B .C .L . ,  L L .M ., newly appointed 
Associate Professor of Law in the 
University of New Brunswick Law 
School, is a native of Saint John, an 
alumnus of four great universities, 
and, not least,a former practitioner 
at the New Brunswick Bar. A son 
of the late William M. Rvan, K.C.,
M .P., and Mrs. Ryan, he was born 
m 1920 and obtained his earlv ed­
ucation in the schools of Saint John.
Upon graduation from St. Vincent's 
High School, he took Grade X II at 
Saint John High School and entered 
the university of New Brunswick in 
the fall of 1038.

The career of “Bill” Ryan at the University in Fredericton was a 
notable one. In addition to being Business Manager of the weekly 
student paper “The Brunswickan,” ne was in his Senior year President 
of the Student’s Representative Council. Nor did his extra-curricular 
activities affect adversely his academic work; graduating with First Class 
Honors in History and Political Science, he was awarded the Governor- 
General’s Gold \iedal for highest standing in Arts. He thereupon spent 
a vear doing special studies in Historv at tne University of Toronto.

W ar had come and, unable to enter the Services, Bill forsook the 
campus for the Research and Statistics Branch of the Department of 
Labour in Ottawa. In 1944 he entered the U.N.B. Law School. W hen 
he left in 1946 he had won the Law Faculty prize for highest standing 
in the Third Year, and in the meantime he had worked for a summer 
with the late great Dr. Lon Richter at the Institute of Public Affairs in 
Dalhousie University.

Following admission to the Bar, Bill practiced for a year with a 
local law firm and then proceeded to Columbia University where he 
obtained the degree of Master of Laws. After a further year of practice, 
during which period he lectured part time at the U.N.B. Law Scnool, he 
became holder of a Beaverbrook Scholarship at London University. 
He returned from Great Britain in September last to assume his new 
post.

It seems superfluous at this point to say that Bill Ryan is a keen 
and thorough student. Those who have heard him lecture know that 
his abilitv to express himself, while perhaps partiallv inherited, is acquir­
ed also, through continuous and intensive study. There is no substitute 
for the information so gained, and Bill Ryan does not trv to find one.
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PROFESSOR G. A. McALLISTER

P n ( ) H I .t i  H Y A F R 1 E S D

Professor George A. McAllister,
B.A., M.A., B.C.L., L .L.M ., was 
born in W est Saint John in 1919 
and from his earliest years showed 
a marked propensity for academic 
life, particularly in the sphere of law 
and politics. As both a friend and 
a neighbor of the late Chief Justice 
J. B. M. Baxter it is not inconceiv­
able that his interest in these mat­
ters was attributable, at least, in 
some measure to this association.

After completing his High 
School training with commendable 
success George McAllister attended 
the University of New Brunswick 
where he established himself as an 

assiduous worker and an able scholar. Under Professor Burton Keirs- 
tead he took first class honours in Economics and Politics and later rec­
eived the Master of Arts degree in Economics. Also, during this period, 
those persons who became his friends and associates were not long in 
discovering his capacity to assume responsibility with competence in 
respect of extra-curricular activities.

Returning to Saint John George McAllister pursued what proved 
to be his main interest, the Law, and as a consequence of hard work and 
ability he received the B.C.L. degree with high distinction from the 
University of New Brunswick Law School. He then worked for several 
years with the Institute of Public Affairs, Dalhousie University, special­
izing 011 matters pertaining to Industrial Relations.

In 194S he was awarded a very valuable scholarship and proceeded 
to Columbia University where he received the L.L.M . degree for his 
thesis 011 “The Constitutional Aspects of Canadian Labour Legislation.”

The following year, George McAllister and Miss Barbara Anderson 
of Sackville, New Brunswick were married. Mrs. McAllister went with 
her husband to the University of British Columbia upon his appoint­
ment to the law faculty of thatUniversity.

The University of British Columbia temporarily lost the valuable 
scrviccs of Professor McAllister when at the end of two vears there he 
was honoured by his old alma mater with a Beaverbrook Scholarship. 
This munificicnt scholarship made it possible for Professor McAllister
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to attend the University of London where once again lie steeped him­
self in the study of the law, but not to such an extent that he and his 
wife failed to taTcc full and proper advantage of the facilities afforded by 
the scholarship to see England and learn of it’s ways and customs.

On completion of his coursc at the University of London, Piofessor 
and Mrs. McAllister returned to Vancouver where they remained for 
a year. In 1950 the University of New Brunswick Law School recogniz­
ed the advantages that would accrue to the school by obtaining the 
sen ices of one or its outstanding former students. And so today, George 
McAllister and his wife are living in Saint John where he has the en­
viable distinction of being Professor of Law at the school in which he 
received his first legal training.

THE MOOT COURT

This year the Moot Court has become the major outside activity 
of the school. Already four moots have been held — twice as many as 
were held all last year. Altogether fourteen are planned with every 
student of the school participating 3S counsel.

The first four moots dealt with cases 011 torts, contracts, constitut­
ional law, and insurance law. All of the cases ran off smoothly and 
realistically.

The Court is divided into three divisions — First Year, Second 
Year, and Third Year, with counsel corresponding to the division of 
their year. The Third Year Division is presided over by a single judge 
who is a practicing barrister. Solicitors for the division are allotted 
from the second year.

The Second Year Division is presided over by a Chief Justice who is 
a practicing barrister and four associate-judges who are third year stud­
ents. Solicitors for the division are allotted from the first year.

The First Year Division is presided over by a Chief Justice from 
the practicing profession with four associate-judges from the second year.

The Registrar is appointed for each case from the first year. His 
duties are clearly defined and include such tasks as preparing the Court 
room, introducing Counsel to Judges, and delivering the factums to the 
Judges. Factums are filed with the Librarian who carries out the reg­
ular duties of a Registrar in this regard, as he is the one permanent 
member of tjie court.

The problem of finding suitable cases for argument has been suc­
cessfully solved in the Second and Third Year Divisions by basing the
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argument 011 appeals from already decided cases. To date, this method 
has proven most successful since it has largely eliminated the inevitable 
omission of necessary material facts. The First Year Division cases are 
prepared from stated facts drafted by the presiding Associate Judges.

In order to obtain a proximinity to reality and also to have the 
sittings proceed without unnecessary postponements and misunderstand­
ings, a strict procedure is laid down with time limits. For example the 
preliminary procedure for the hearing of a Third Year Division case 
is as follows:

(17). Counsel and Solicitors are designated at least two weeks before 
the scheduled hearing.

(2). At least ten days before the hearing the case is assigned.

(3). At least five days before the hearing of the case the Counsel 
files five copies of the factum with the Librarian.

(4). Counsel obtains from the Librarian, copies of the factums.

In order to obtain a proximity to realitv, gowns are worn by counsel. 
Grading cards are provided for the use of the Judges. These cards give 
a basis for analysis of ability, including such factors as presentation, 
logical structure of case, and pertinence of authorities cited. Such 
grades are confidential.

The foregoing is, of course, only a sketchy picture of the Court, 
but is an indication of its added emphasis. Kloots of necessity have 
many limitations, but it is the hope of all concerned that many fund­
amentals will be learned and many mistakes will be made in the Moots 
instead of in the court room after admission to the bar.

—Edward O. Fanjoy, 
Chairman,

Moot Court Committee.

T H E  R I G H T  O F  A P P E A L

If a judge has heard a case, an d  given a decision, and delivered  
a w ritten verdict, and if afterw ard s his case be disproved, and th at  
judge be convicted as the cause of th e m isjudgem ent; then shall he 
pay twelve times the pen alty  aw arded in th at case. In public  
assembly he shall be throw n from  th e seat of judgem ent; he shall 
not re tu rn ; and he shall n o t sit w ith the judges upon a case.

(Code of H am m u rab i, Section .'))

N
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THF. INTOXICATING LIQUOR ACT 
and the 

BURDEN OF PROOF

The introduction into New Brunswick of The Intoxicating Liquor 
Act, being Chapter 28, R .S .X .B ., 1927, has given rise, as in other Prov­
inces witn similar legislation, to numerous prosecutions for violations 
of the provisions thereof. Consequently we have main interpretations 
of this legislation. In particular is this so with respect to the “burden 
of proof” sections, viz. ss. 103 to 110 inclusive.

By virtue of s. 108 (1), oncc prima facie proof is given that a person 
charged with selling or keeping for sale or giving, keeping, having, pur­
chasing or receiving liquor had such liquor, in respect of which he is 
being prosecuted, in his possession, charge or control, lie mav be convic­
ted of such offence unless he proves that he did not commit the offence 
with which he is charged. The burden of proving the right to have, 
keep, sell, etc. is, by s. 109 (1) on the accused. These sections were 
considered in the case of R. vs. Jones (1933) 6 M .P.R. 599. The facts 
were that a bottle of alcohol was found in the unoccupied taxi of the 
accused, Jones. The liquor was not purchased from the New' Bruns­
wick Liquor Commission in violation of s. 56 (2) and consequently a 
charge was preferred against him. The prosecution relied simply upon 
the statutory onus placed on the accused bv virtue of ss. 108 (1) and
109 (1) and did not attempt to answer the defendant’s defence. Hazen,
C. J., delivering the judgment of the Court of Appeal, Grimmer and 
Baxter, J. J. concurring, cited with approval the principle laid down by 
Lord W right in his judgment in the case of Winnipeg Electric Com­
pany vs. Geel (1932) A.C. 690. In this case s. 62 of the Manitoba Motor 
Yclncic Act was under consideration, s. 62 provided as follows:

“W hen any loss, damage or injury is caused to any person by a 
motor vehicle the onus of proof that such loss, damage or in­
jury did not arise through tne negligence or improper conduct 
of the owner or driver of the motor vehiclc and that the same 
had not been operated at a rate of speed greater than wras 
reasonable and proper, having regard to the traffic and use 
of the highway or place where the accident happened or so 
as to endanger or likely to endanger the life or limb of any 
person or the safety of any property, shall be upon the ow ner 
or driver of the car.”

Lord W right enunciated this principle thus:

“The onus which it (the section) places on the defendant is not 
in law a shifting or transitory onus. It cannot be displaced by 
the defendant giving some evidence that he was not neg­
ligent if that evidence, however credible, is not sufficient 
reasonably to satisfy the jury that he was not negligent. The 
burden of proof remains on the defendant until the very end
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of the case when the question must be determined whether 
or not the defendant has sufficiently shown that he did not 
cause the accident by his negligence. If on the whole of the
evidence........... the issue is left in doubt or the evidence is
balanced and even, the defcndent will be held liable in virtue 
of the statutory onus.”

See also R. vs. Reardon (1935) 10 M .P.R. 191; and R. vs. Richard 
(1940) 14 M .P.R. 561.

The provisions of ss. 108 (1) and 109 (1) do not arise, however, 
when liquor is found in the residence of the accused, s. 32 provides that 
liquor legally purchased may be kept in the purchaser’s residence. In 
R. vs. Mullin -> C .R. 70 a quantitv of liquor legallv purchased was found 
at the residence of the accused, Mullin, and a charge of unlawfully keep­
ing liquor for sale contrarv to s. 56 (1) was laid against him. The pros­
ecution merely gave evidence of the finding of the liquor and the magis­
trate relying on s. 108 (1) held that a prima facie case had been establish 
cd. No defcncc was offered and the accused was convicted and sen­
tenced to the minimum sentence of two months and a fine of S200.00 
with costs. On appeal the decision of the magistrate was reversed on 
the ground that s. 108 (1) does not come into operation until a prima 
facic case is established. Liquor lawfully purchased and kept in the 
residence of the purchaser is prima facie lawful by virtue of s. 32. Har­
rison J. distinguishes R v Jones because in that case the liquor was 
found in the accused’s taxi-cab and was unlawfully purchased. The 
Manitoba court of Appeal comes to the same conclusion in considering 
a corresponding section to our s. 108 (1).

In R. v Kozub 9 C .R. 390, liquor lawfully purchased was found in 
the residence of the accused A charge and conviction of keeping liquor 
for sale followed and the conviction upheld by the Court of Appeal, two 
of the learned justices dissenting. Evidence was given that within 
approximately four and one-half months the accused purchased liquor 
to the value of $577.05, although during such period ne was receiving 
Unemployment Insurance. Analagous sections in the Manitoba Act 
to our s. 103 and 107 were applied, s. 103 provides that in certain 
prosecutions (including keeping for sale) that as soon as it appears to 
the magistrate that the circumstances in evidence sufficiently establish 
the offcnce complained of he shall put the defendent on his defence and 
in default of his rebuttal of such evidence to the satisfactoin of the 
magistrate shall convict him accordingly. s. 107 provides for the 
drawing of inferences of facts. Thus Harrison J. in the Mullin case 
states:

“ I do not however exclude the possibility of the magistrate 
drawing inferences of fact from the kind and quantity of 
liquor found, coupled with evidence as to the occupation 
and income of the accused. Such facts might establish
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a prima facie case of keeping liquor for sale. And when 
a prima facie case has been proved the accused would have 
to answer and discharge the burden of proof which then 
rests on him.”

Bearing in mind the sections considered, the question frequently 
arises, has the accused the benefit of relying upon the doctrine of 
reasonable doubt? In R. v Peleshaty 9 C .R. 97 the Manitoba Court of 
Appeal held that the doctrine of reasonable doubt applies as did the 
British Columbia Court of Appeal in R. v. Haughan. Adamson J. A. 
in the Peleshatv case makes reference to R. v Jones as follows:

“In the eves of the law a person is not guiltv if there is a 
reasonable doubt. If an accused raises a reasonable doubt 
that he “committed the offence” it must be found that he 
has proved “that he did not commit the offence.” The 
doctrine of reasonable doubt is the very cornerstone of our 
criminal jurisprudence and is not to be whittled away, cut 
down or modified except by explicit words. The Legislature 
did not mean that a person may be convicted when there is 
a reasonable doubt. The principle of the Winnipeg Electric 
Co. v Geel (1923) 3 W .W .R . 49. (1932) A C . 690, 101 
L.J.P.C. 187, 40 C .R .C . 1, (1932) 4 D .L.R. 51, 28 Can.Abr.
321, with respect does not applv in Rex vs. Jones 6 M .P.R.
399 61 C.C.C. 346 (1934) 2 D .L.R. 499, 24 Can. Abr. 512.

It is apparent that the Manitoba legislation docs not contain a 
section similiar to our s. 110 which provides that it is not necessary to 
prove the commission of the offencc beyond a reasonable doubt as in 
a criminal matter, and that the duty is satisfied bv a preponderence 
of evidence according to the rule prevailing in the trial of civil causes. 
A recnt New Brunswick case, Walsh v The King 25 M .P.R. 255, deals 
with this section. Walsh was charged with unlawfully selling liquor. 
Briefly the facts were that two police officers observed the accused 
drive his taxi-cab into the drivewav of his residence. Two passengers 
were in the cab at the time. Shortly after the passengers emerged from 
the driveway and liquor was found on them as a result of a search bv 
the officers. Both gave evidence at the trial that thev purchased the 
liquor from the accused. The defence was a complete denial with 
one witness for the defence swearing that he had sold the liquor to both 
passengers. At the close of the Crown’s case the magistrate held that 
a prima facie case had been established. However,after hearing two 
defence witnesses and at the elose of the case the magistrate dismissed 
the charge on the basis of a reasonable doubt. The Crown appealed to 
the County Court Judge who reversed the decision of the magistrate. 
The accused then appealed to the Court of Appeal and the appeal was 
dismissed. Hughes J. states:

“On the record, therefore, there was ample evidence for 
either a verdict of guilty or not guilty. It was only a question
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of deciding which side was telling the truth. The police 
magistrate was unable to decide this. He thought the case 
hacf to be proved beyond a reasonable doubt; but that ad­
vantage to the defendant has been taken away by s. 110 of 
the intoxicating Liquor Act. Therefore the magistrate was 
wrong in the reason given for his decision.”

The law in this province with regard to the burden of proof is now well 
settled. Bearing in mind these sections and the interpretations that 
have been placcd upon them the magistrate must apply them to the 
facts before him and accordingly cither convict or acquit the accused.

Henry E . Ryan, 
Saint John, N. B.
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C R O W N  P R O C E E D IN G S
In the year 1949 a resolution was adopted by the C ouncil of the New Brunswick  

wick B a rris te rs  Society requesting the A ttorney G eneral of New Brunswick to 
enact legislation sim ilar to the C row n Proceedings Act 1947 of the P arliam en t of 
the I 'n ite d  kingd om . As a result the m atter was referred to  the Com m ission on  
I 'n ifo n n ity  of Legislation for the d raftin g  of a uniform  statu te , and a rep ort and  
a draft of the uniform  statu te  have been m ade. It is an ticip ated  th at legislation  
will be in trodu ced in the le g is la tu re  of this Province in 1951.

T h e  reason for the proposed change is th a t, ap art from  special statu tory  
au th o rity , an action  can be com m enced against the Crown by a subject, only in the  
follow ing cases:
1. W h e re  land o r  goods o r  m oney has found its way in to  the possession of the  
Crow n an d  the ob ject is to  ob tain  restitu tion  o r if restitu tion  cann ot be given, 
com pensation  in m onev.
2. W h en  a claim  arises out of co n tra c t, as for goods supplied to the Crow n or  
to  p u b lic services.
3. W h e re  the claim  is for sta tu tory  com pensation as when a statu te im poses a 
liability  on the C row n to pay for the use and occup ation  of property.

Since the reign of Edw ard the F irst the procedu re for relief against the Crow n  
has been by Petition of R igh t. In the absence of special statu tory  provision a 
P etitio n  o f R ight does not lie against the C row n for a claim  arising in to rt.

I ’n d er the Petition  of Right Act R.S.C. 1927, c. 158 a Petition of R igh t m ay  
be left w ith the Secretary of State of C anada for submission to the G overn or in 
C ou ncil. If a fiat is granted  the Petition  is filed in the E xch eq u er C o u rt and p ro ­
ceedings are  carried  on in that co u rt which has exclusive original jurisdiction.

U n d er the E xch eq u er C ou rt Act R.S.C. 1927, c.34 the E xch eq u er C o u rt is 
given exclusive original ju risd iction  in all actions against the Crow n. T h ese are  
en u m erated  in sections 18 to  20  of the A ct. H ow ever, the litigan t as against the  
C row n, does not have th e benefit of all the defences which he would have if the  
action  had been one between subject and subject.

T h e r e  can be no such proceedings against the C row n in the righ t of the  
P rovince of New Brunswick.

T h e  Crow n Proceedings Act 1947 m ade revolu tionary changes in th e rights  
of the subjects to  take legal proceedings against the Crow n in the courts of the  
I ’nited K ingdom .

P a rt 1 of th e Crow n Proceedings Act enables a person, who before the Act 
could only proceed by P etition  of R igh t or against a M inister, to take p roceed­
ings against the Crow n as of R ig h t and w ithout a fiat.

Section 2 imposes on the Crow n liability in respect of to rt in th ree classes of 
w rongs, (I) to rts com m itted  by servants o r  agents, (2) breaches of the duties 
which a private em ployer owes to  his servants o r  agents by com m on law by reason  
of being th eir em ployer, and (3) breaches of the duties a ttach ed  at com m on law  
law to  th e ow nership, o ccu p ation , possession o r control of prop erty. It is also p ro ­
vided th at the C row n shall be liable for breaches of a statu tory  duty to  the sam e  
ex te n t as it would be if it were a priv ate  person.

T h e  Act also gives the Crow n the benefit of any sta tu te  which negatives or  
lim its th e liability of any governm ent d ep artm en t o r officer of the (.¡o w n  in respect 
of any to rt and gives the Crow n th e same protection  as is com m only given to ser­
vants of the Crow n. T h e  Crow n is not liable in respect to  anything done or left 
undone bv a person discharging duties of a ju dicial n atu re or in conn ection  with 
the execu tion  of judicial process. T h e  basis of this being th at the Crow n has not 
or should not have the righ t to con tro l the p erform ance of such duties.

Likewise the Crow n is m ade liable for the infringem ent by any servant of the  
Crow n of any patent, copyright o r  registered trad e m ark com m itted  with the a u th o r­
ity of th e Crow n.
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Section 4 of the Act gives a righ t of indem nity to  the Crow n against its serv­
ants who involve '.he Crow n in liability in to rt. It also applies the law relatin g to 
con trib u tion  by joint tortfeasors and the C on trib u tory  N egligence Act..

W ith  regard to shipping, sections 5 to  7 place the Crow n in the same position  
as a private shipow ner respecting liability  for collision at sea.

U n d er section 8 the Crow n becom es liable to  pay salvage respecting services 
rendered to ships and oth er property of the Crow n.

Section 9 protects the Crown and its servants from  liability respecting the  
carryin g of m ails and the transm ission of telegram s and telephone messages.

Section 10 lelates to  the arm ed forces . It exem pts from  liability both the 
Crown and any m em ber of the arm ed forces for liability arising ou t of the death  of 
o r personal injury suffered by any m em ber of the arm ed forces when he is on duty  
o r when the act cansing such injury happens on m ilitary prem ises o r  on a ship, 
aircraft or vehicle used for m ilitary  purposes.

Part 2 of the Act deals with jurisdiction and procedure. Briefly, it provides 
that all civil proceedings for and against the Crow n shall be in stitu ted  and p ro ­
ceeded with in accord ance with the rules of co u rt. Most of such actions can be 
sued in the nam e of a governm ent d ep artm en t, otherw ise they m ust be brou ght 
by or against the A ttorney G eneral. H ow ever, no injunction or o rd er for specific 
perform ance can  be obtained against the Crow n but the C ou rt may m ake any 
declaration  of the rights of the parties.

Part 3 deals with judgem ents and executions. W hen a certificate of the 
am oun t due against th e Crow n is given an obligation is im posed on the ap p ro p riate  
governm ent d ep artm en t to pay such sum.

U n der P a rt 4 provision is m ade for discovery of docum ents in the possession 
of the Crow n. H eretofor the Crow n could not be com pelled to give discovery or 
to  answer interrogatories. C ou rts have held th at the C row n m ay refuse to p ro ­
duce docum ents if the M inister is of the opinion th at the prod u ction  would p reju d ­
ice the public interest. T h is R igh t has been altered  by the A ct so th at th e C ou rt 
may now ord er discovery against the Crow n.

Crow n ships, a ircraft carriers and oth er prop erty  are exclu d ed  from  proceed­
ings for th eir arrest, detention  or sale.

Such legislation, if adopted in the Province of New Brunsw ick, would enable  
o u r courts to ad ju d icate  upon claim s arising from  the m any activities in which  
the Provincial G overnm ent is engaged. T h e  m ore the state op erates pu blic u til­
ities and industry, the greater is the need for reform . T h e  m axim  “T h e  King  
can do no w rong” had little justification when it crept into o u r  Ju risp ru d en ce  
centu ries ago. It has none today. Law yers and Law  Students m ay now look 
forw ard to the tim e when these reform s will be achieved in this Province.

—by A. B. G ilb ert.
U .N .B . Law  School 

Saint J o h n
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THE W ASHINGTON BAR CONFERENCE

I N o n : — l'lu* f.ditoi regrets th at d u e to lack of space, the following artic le
In Mr. IV R. (.us» had to l>t* reduced. W e apologize both to  M r. 
(•uss and to o u r readers.

As one must be expected in dealing with events that took place 
at W ashington—one must turn first to Arthur N. Carter, K. C.. the 
immediate past-president of the Canadian Bar Association. He deliver­
ed upward of twelve speeches, introductions and addresses and all were 
framed in fine taste and delivered with fine feeling. He proved to be 
wise and effective. Mrs. Carter, 011 her part, was charming and dignified.

Another New Brunswicker who distinguished himself was Horace 
Porter, K.C.,who was elected president of the Conference of Com­
missioners on the Uniformitv of Legislation. This group deals with 
the elimination of mam differences both in Substantive and Procedural 
Law existing between Provinces and as its name suggests attempts to 
have uniform Statutes in every Province. Recently dealt with were 
the following Acts: The Vital Statistics Act, the Interstate Succession 
Act, Assignment of Book Debts Act. Bulk Sales Act, Commorientes 
Act and tne Defamation Act.

M. Gerald Teed, K.C., as Vice-Chairman of the Taxation Section 
now its new Chairman, presided over the Taxation Section with great 
ability; subjects studied and discussed were: Husband and wife under 
the new Income Tax Act relating particularly to Partnerships, Commun­
ity Property and Gifts; Definition of the term “Income”; Appeal pro­
cedure uncfer the Income Tax Act; The new 15 fv tax on Distribution 
of corporate surpluses.

The section on the Administration of Civil Justice gives consider­
ation to the effect upon the Public of certain Statutes which no longer 
4iave the support of public opinion; for instance The Lord’s Dav Act, 
The Canada Temperance Act and the Criminal Code sections relating 
to lotteries and gaming. Verv keen discussions take place on these 
subjects and the principal of Repeal or Amendment of Legislation in 
keeping with changing Public Opinion has been adopted.

Consideration was also given to appointment of Judges only after 
consulting with the Bench and the Bar. Of vital importance too was 
the resolution, originating in this Section which resulted earlier, in the 
allowance of expenses incurred bv lawyers attending Bar Meetings, as 
a deduction in the calculation of taxable income. The most import­
ant resolution of this Section “Strongly urged the Federal and Prov­
incial Governments to enact legislation permitting actions against the 
Crown without necessity of a fiat.” At the Commercial Section it 
was decided to investigate the role of Commercial Arbitration in 
Canada. Consideration was given to the revision of fees under the 
Bills of Exchange Act and to the difference in Provincial Practice 011
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Agcncv Allowances in Commercial Matters. This Section is consider­
ing a uniform code of Commercial Law for the American Hemisphere— 
thus aiding in the breaking down of barriers in International Trade on 
the Continent.

The Conference of Government Bodies consists of representatives 
officially chosen by cach of the ten Provincial Law Societies it is like a 
Federation of Law Societies and this group concerns itself with such 
as: The Uniform Standards of admission to Law Societies and an In­
corporated Council of Law Reports.

The Section 011 Industrial Relatons gives consideration to Collect­
ive bargaining, conciliation boards and other means of creating an at­
mosphere condusive to Industrial Peace in Canada.

The Insurance Section gives thought and consideration to the 
revision of Insurance Law throughout the provinces of Canada. It is 
hoped some dav to have simple language to indicate to simple people the 
nature of the contract into which people enter. It has been recom­
mended that a special course be prepared 011 Insurance Law and that 
it be taught in all Law Schools.

The Section 011 Legal Education and Training is confronted with 
the perennial problem of whether students should be taught the prac­
tical things or theory. I 11 talking to lawyers about this, the prevailing 
feeling seems to be that the young lawyers should be taught to do the 
things which a clicnt expects done when he engages a lawyer.

The Junior Bar Section was ablv presided over by Stanley Biggs 
and listened to a brilliant lecture by Dr. Paul Gerin-Lajoie on “Amend­
ments to the Canadian Constitution,” and to II. Courtnev Kingstone 
of the Legal Branch of the Secretary-General of the United States who 
spoke on the position and role of the United Nations Lawver. 
W . C. Morris, jr., Chairman of American Junior Bar Conference spoke 
most interestingly 011 a very important subject: Public Relations.

The writer as head of a special committee on the Junior Bar, ap­
pointed bv A. N. Carter, K. C., proposed an extension of the age limit 
from > years practice to 7 years practice, for Junior Bar members. This 
was acceptable to the Junior Bar and was adopted by the Association.

Hugh O ’Donnel, K.C., delivered an address 011 “The Board of 
Transport Commissioners in Canada and Corporate Fiscal requirements 
as a basis for Rate-making in Transportation and Communication U til­
ities.”

The Section 011 the International Organization for maintance of 
Peace considered a Declaration on Human Right, and the fundamental 
freedoms.

D. Gordon Gowling, K.C., the new President of the Canadian 
Bar Association delivered an address on The Making of Law and The 
Part that Lawyers Plav in this Process.
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Roger Lctourneau, K.C., Chairman of Scction on Comparativ e Law 
had an interesting joint breakfast meeting with The Comparative Law 
Division of The American Scction on International and Comparative 
Law. The Honourable Ilum c Wrong, Canadian Ambassador to 
Washington spoke at a joint luncheon with the Junior Bar Conference.

T he Scction on the Administration of Criminal Justice gave con­
siderable thought to the problem of Drunken Driving, Motor Man­
slaughter. and the dangers of minimum penalties. The section rec­
ommends that the question of blood tests and other scientific tests to 
discover the state of intoxication of a driver should be investigated by 
scientific agencies. Evidence of such tests should be admissable with­
out the necessity of proof that the accused had agreed to have the test 
taken. J. Paul Barrv is a member of this section.

I I . E. Swift, K.C. of \\ inncpcg, spoke 011 Public Relations with 
particular attention to the Legal Aid; and also on the reimbursement of 
funds to clicnts who had lost them through defaulting lawyers.

R. M. Chitty, K.C. reported progress for the Public Relations 
Committee. The question of suitable publicity to disseminate inform­
ation on the work of The Canadian Bar Association is a pressing need.

The Honourable Stuart F . Garson, Canadian Minister of Justice 
addressing a joint meeting spoke of the part played by the Common­
wealth in International Affairs. At this function the Honourable J. 
Howard McGrath, Attorney-General of The United States referred to 
the great Role that lawyers play in safe guarding Civil Liberties. He 
spoke strongly against Communist Propaganda: Our best answer is this 
kind of actual demonstration that Democracy works, that Democracy 
provides for its people security, equality and freedom.

Among the distinguished guests from other Bars were: Sir Norman 
, Birkett a great favorite of the Canadian and American Bars who was 

the living embodiment of all that is highest and best 111 forensic skill. 
He proved his points with his own address. Sir Geoffrey Russell Vick, 
another great favorite from England who also extended greetings from 
The English Bar.

Maitre Andre Toulouse of the French Bar. who delivered an address 
of great interest and stated that the foundations of peace were liberty 
and justice; and liberty and justice w'ere available through The Law: 
that is where lawyers must play their part.

At the same session a former New Brunswicker was also an able 
guest speaker: Senator J. W . deB. Farris who spoke of the opportunities 
and responsibilities that face lawyers today. He referred to the Courts 
as the foundation of our Judicial System and urged that wc do all in 
our power to preserve them. He suggested that our system of justice 
be extended to The International Level.
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The problem of setting up Medico-Legal Societies was treated bv 
Edson L. Haines, K.C., who stated that the first group has been or­
ganized in Toronto. Of interest to lawyers was a discussion on the 
problems of obtaining medical evidence in malpractice suits. It is 
noped that this problem will be solved through the organization of 
Medico-Legal Societies across Canada.

At a Joint tax session, M. Gerald Teed, K.C., delivered an address 
on: “A Canadian Lawyer looks at the Internal Revenue Code.”

At a joint luncheon of the Food and Drug Sections, the Honourable 
Paul Martin, K.C., M.P., delivered an impressive address of which all 
Canadians present were rightly proud. T h e Honourable Mr. Martin 
pointed out that Canada as the third greatest International Trader, is 
greatly concerned that there should be no needless legislative barriers 
to the flow of food and drugs from country to country.

Other Canadians participating in the joint sections with the Americ­
ans were the Honourable Mr. Justice W alter F . Schroeder of the Ontario 
Supreme Court, who spoke on: “The Courts and Comparative Neg­
ligence." Gordon N. Shaver K. C., who spoke on : Pitfalls in Insur­
ance Policies.” P . Parke Jamieson,M. B. E . K .C ., who spoke on: 
‘‘Apprenticeship Training in Canadian Provinces.” W . S. Owen. K.C., 
“Preferred Methods of Pealing with Canadian Business of United 

States Corporations.” The Honourable James C. McRuer, Chief 
Justice of the High Court of Ontario: “The Trial of Criminal Causes, 
Involving Securitv.”

An address of importance at this time in the world’s history was 
that of the Honourable Louis A. Johnson, United States Secretary of 
Pefence. He spoke of Korea and challenged the free nations to be 
prepared to sacrifice in order to remain free. General J. A. Clark, K.C., 
made known in apt phrases the bestowal of an honorarv membership 
in the Association. At the same meeting Leonard W . Brockington, 
K.C., the Pemosthenes of our dav, added new laurels to his illustrious 
record.

Progress was reported bv John T . Hackett, K.C. and the Honour­
able C. P. MacTague, K.C. on the Legal Survey, which has been con­
ducted across Canada. This survey is of vast importance to the Legal 
Profession, as has been proven in other countries where similar surveys 
have taken place. Much is hoped of benefit to the profession when 
the report is finally presented and implemented.

The standard of excellence of the Canadian Bar Review remains 
a matter for pride and the Editor, George V . V . Nichols, B.A., B.C .L., 
presented a fine and philosophical report on the principals which have 
guided him in this publication. The Bar is indeed fortunate in its
choicc of Editor.
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One of the greatest forward steps taken by the Canadian Bar Assoc­
iation was the establishment of a Committee on LEGA L AID. Your 
writer has assumed the Chairmanship of the National Committee.

It may be seen from the number of subjects studied and considered 
that 1’he Canadian Bar Association has something of value and interest 
for every lawver. About half the lawyers in New Brunswick arc mem­
bers of the Canadian Bar Association. Is there hope that the other 
half could be encouraged to join?

W hen lawyers foregather they talk about the infinite matters which 
affcct all citizens in their dailv lives and therefore a meeting of The 
Canadian Bar Association ia an important event in the history of our 
Countrv. W hen both Bars meet there is a co-mingling of the best 
minds for the benefit of the entire North American Continent.

by B. R. Guss, 
Saint John. N. B.

/



THE ST. ANDREW S ANNUAL MEETING

The annual meeting of the Barrister’s Society of New Brunswick 
held at the Algonquin Hotel last June amply justifies the decision by 
the Council a few years ago to hold annual meetings at St. Andrews 
and couple them with a programme of entertainment for barristers and 
their wives.

The meeting opened on Sunday, June 18, with the Society’s annual 
golf match on the hotel’s links. To round out a full day of entertain­
ment, the Moncton Barristers’ Society entertained at an evening cock­
tail partv. As is usual with cocktail parties, this enabled the members 
present to becomc better acquainted with their brother barristers, 
and to realize that the man on the other end of the telpehone or one 
on the other side of the Court room is not such a bad fellow after all.

The business sessions held during the next two davs were interest­
ing and lively and a large volume of rather important business was 
transacted.

An important decision made was to increase the requirements for, 
admission as students-at-law. The proposal to require a student-at-law 
to have completed a B.A. or B.Sc. course was hotly debated at the prev­
ious year’s meeting and referred to a committee for the drafting of 
specific amendments to the regulations of the Society. Much construct­
ive discussion followed upon tlic presentation of the report. A number 
of material alterations were made to the proposed amendments before 
they were approved in final form. The effect of the amendments is that 
students-at-law being admitted subsequent to September, 1951 are re­
quired to have a B.A., a B.Sc. or other approved degree. The regulation 
under which a person may be admitted as a student-at-law without 
attending Law School was repealed. It was also decided that a student 
must put in at least six months actual service in an office before ad­
mission as a barrister.

A highlight of the business session was an interesting and inform­
ative discussion led by Hon. Charles P. McTague, K.C. on the Survey 
of the Legal Profession now being conducted bv the Canadian Bar Assoc­
iation. Mr. Me Taguc explained, and enlivened the members’ interest 
in a subject with which comparatively few were acquainted.

The principal guest speaker at the dinner 011 Monday evening was 
Mr. Justice Vincent McDonald of the Supreme Court of Nova Scotia 
who delivered a brilliant, learned and humourous address. A. N. Carter, 
K.C., the then President of the Canadian Bar Association spoke briefly 
at a luncheon held 011 Monday and brought home to the members the 
widespread ill-feeling among the public against members of the legal 
profession. It was largely due to Mr. Carter’s address that a committee 
was set up to investigate ways and means of professional advertising 
011 behalf of the Society.



It is the unanimous feeling of ¿hose who have attended these an­
nual meetings at St. Andrews that they are among the most enjoyable 
events of the year. Apart from the many friends made, such a meeting 
is of the utmost value in welding together the legal profession bv tics of 
friendship and by open discussion of the Society’s business affairs. It 
is of primary importance for efficient administration of justicc that the 
province have an integrated and well organized bar. The role of the 
annual meeting at St. Andrews ranks high in establishing and main­
taining a high standard of professional efficiency. It is to ne regretted 
that a comparatively small number of the members of the Society take 
advantage of the opportunity to attend this meeting, but it is hoped 
that future years will sec an increasingly large enrolment.

—by E . Neil McKelvev, 
Saint John, N. B.
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THE W ARTIM E CRO W N COMPANIES O F CANADA
In 177<>, Adam  Sm ith issued his fam ous dictum  th at the state should only  

concern itself with three duties w hich he conceived of as being the defence of the  
cou n try , the adm in istration  of justice and the m aintenance of certain  public works. 
Since that tim e the state has largely altered and increased its functions. In the  
western world, the ‘‘ laissez-faire” state has becom e the adm in istrative o r  w elfare 
state. In C anada, for instance, governm ents have taken over from  private e n te r­
prise in m any fields. T o d ay , governm ents of various kinds and shades p rod uce  
and d istribute electric  pow er, op erate  railroads and air tran sp o rtation  facilities  
and telephones, own and control radio broadcasting facilities as well as m any  
o th er public enterprises. T h e  underlying tendency to increase governm ent fu n c­
tions and activities has increased since 1900 under, needless to say, both Lib eral 
and C onservative regim es. The establishm ent and the op eration  of the C row n  
com panies du ring the second world w ar was nothing m ore than a variation  on 
this them e.

W hen the dan ger of w ar was at its greatest the G overnm ent of C an ad a, bv 
the D ep artm en t of M unitions an d  Supply A ct, i l )  created  a governm ental 
d ep artm en t to replace the W ar Supply B oard , which had functioned since N ov­
em ber 1939, as a pu rch asing agent for the D ep artm en t of N ational D efence. T h e  
new statu te , which was proclaim ed on April 9. 1940, em pow ered the M inister » f  
M unitions as follows: (2)

" T h e  M inister shall exam in e into, organize, m obilize and conserve the 
resources of C anad a con trib u tory  to . and the sources of supply of, 
m unitions of war and supplies and the agencies and facilities av ail­
able for the supply of the sam e and for the construction  and carryin g  
ou t of defence projects and shall exp lore, estim ate and provide for the  
fulfilm ents of needs, present and prospective, of the G overnm ent and  
the com m u nity in respect th ereto  and generally shall take steps to 
m obilize, conserve and co-ord in ate  all econom ic and industrial facilities  
in respect of m unitions of w ar and supplies and defence projects and  
the supply th ereo f.”

T h u s, the D ep artm en t of M unitions and Supply becam e th e "G en eral Staff of the  
second front line charged with m arshallin g and d irecting C an ad a’s prod uctive  
effort.” (3)

In pursuit of the goal of w aging total w ar, the G overnm ent authorized  the  
M inister of M unitions and Supply to in corp orate  certain  governm ent-ow ned co m ­
panies. T h e  au th orization  to establish crow n com panies was given to  the M inister 
in the following term s:— (4).

“ (a) T h e  M inister m ay, if he considers th at the carryin g  ou t of any  
of the purposes or provisions of this Act is likely to  be facilitated  
thereby, p rocu re the in corp oration  of any one or m ore com panies or  
corp oration s under the provisions of T h e  C om panies A ct, 1934, or  
under the provisions of any Act of any province of C anad a relatin g  to  
th e in corp oration  of com panies, for the purpose of exercising and p e r­
form ing in C anada or elsew here any of the powers con ferred  o r  the  
duties im posed on the M inister by this Act o r by the G overnor in 
C ouncil and may delegate to  any such com pany o r  corp oratio n  any 
of the powers and duties conferred  o r  im posed upon the M inister  
un der this Act or any O rd er in Council.
(b) For the purposes of this section, the Secretary of State m ay. if 

th e M inister so requests, by letters patent under his seal of office, gran t 
a ch arter  con stitu tin g  such persons as are  nam ed by the M inister and

/ .  Statutes of Canada, 1940, C. 31.
2. Statutes of C anada. I^IO, C. 31, S. 3.
3. T h e  Canadian Congress J o u rn a l , Janua ry , 1^40. T h e  w ords w ere used  by

H  on. C. I). H o n e .  M inister of M unitio ns and Su pply  in  <i C .B .C . broadcast.
4. Statutes of 1940, C. 31 , s. 3; us a m en d ed  by Statutes of 1943, C. S, s. 2.
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any others who max th ereafter l>e app oin ted  by the M inister in th eir  
stead o r in addition th ereto , a hod\ corp orate  and politic w ithout 
share cap ital, for the purpose of exercising and perform in g in C anada  
o r elsew here, w ithout pecuniary gain to  such corp oratio n , such of the  
powers and duties conferred  or imposed upon the M inister under 
this Act or any O rder in Council as th e M inister desires to delegate  
to such corp oratio n . lh e  ch arter  and by-laws of any such corp oratio n  
shall be in such term s as m ay be approved b\ the M inister and by the  
Secretary of State. T h e  M inister may rem ove an) m em bers, d irectors  
o r officers of any such corp oratio n  at any tim e am i ap p oin t others in 
th eir stead. T h e  provisions of F art II of T h e C om panies A ct, 193-f, 
shall apply to every such corp oratio n , excep t in so far as they m ay be 
d eclared inapplicable, varied o r  added to by its ch arter o r  by the G ov­
ern o r in Council.

,  (c) T h e  accounts of any such com pany o r  corp oratio n  shall be a u d it­
ed by the A u ditor G eneral of C an ad a."

T h is , th en , was the legal authorization  for the establishm ent o r  creation  by the  
M inister of M unitions and .Supply, of ap p roxim ately  th irty  crow n com panies.

T h ese crow n com panies w ere to be utilized for buying and selling certain  com  
m odifies, for the supervising, con trollin g and planing a sector of the econom y  
and for m anaging the op eration  of certain war plants. Between 1940 and 194.'> 
th ree separate kinds of crow n com panies with distinct functions were established, 
nam ely: “com m odity com panies” for buying, selling and stockpiling certain  goods 
an d  m aterials; “supervisory and control com panies’’ for co-ord inating and planning  
th e prod uction  of certain  w ar m aterials; and "p ro d u ctive com panies” for the  
p rod uction  of certain  equ ip m en t. Amongst the com m odity grou p, M elbourne  
M erchandising L im ited  purchased and sold wool while W a r  Assets C orp oration  
L im ited  disposed of o r  utilized w ar assets. Allied W ar Supplies C orp oration  was 
on e of the most im p ortan t supervisory and control com panies. It was charged  
w ith the ad m in istration  and integration  of a vast group of industries in the ch em ­
icals and explosives field. Also am ong this group. Park Steam ships C om pany  
L im ited  was charged with the im p o rtan t duty of controllin g the operation of tankers 
an d  cargo vessels which were built in C anada under the supervision of an o th er  
crow n com pany. W artim e  M erch ant Shipbuilding Lim ited . Am ong the productive  
crow n com panies th ere was R esearch Knterprises Lim ited , which produced optical 
glass, f r e  con trol devices and radiolocators, and Small Arm s L im ited  which produced  
service and au to m atic  rifles. In the M ontreal plant of N ational Railw ay M unitions  
L im ited  guns and gun carriages were m anufactured . T h e  Polym er C orp oration  
L im ited  built an d  op erated  a synthetic rub b er plant. O ther crown com panies  
w ere given tlj£  responsibility of working m ines, building houses and logging. 
O bviousy, th e establishm ent of these em anations of the Crow n greatly increased  
th e range of activities and the d irect j^bwers of the D om inion G overnm ent.

In form , the crow n com panies was an adap tion  of the jo int stock com pany  
to  public en terp rise ; the creati(M) of crown com panies was a utilization for w ar 
purposes of the corp orate  device. S tatutory corp orate  bodies have long been used 
bv governm ents, bu t the crow n com panies m arked a fu rth er developm ent in the  
use of the co rp o rate  device because th eir powers were not regulated by a special 
act of P arliam en t; (5) the powers of the crow n com panies which op erated  under 
the supervision of the M inister o f M unitions and Supply stem m ed from  the  
en actm en t of the D epartm ent of M unitions and Supply Act by the C anadian P a rlia ­
m ent. (6) T h is  Act was a C anad ian version of a sim ilar British Statute.

All of the crow n com panies, with one exception  (7) were in corp orated , with 
share cap ital, un der Part 1 of the D om inion C om panies A ct, 1934. In the case of  
the com panies incorporated under Part I. the only shares issued, o th er than in the
V Cf. Se!!ur. W atson; Crow n M unitio ns C om panies. (Canadian C h a rtered  

A cco u n ta n t, J u n e  IV-t)).
6. ¡h id .
7. A llied  W ar Supplies C o rp o ra tio n . w hich was in co rpo ra ted  u n d er  Part II, as 

a com p any w ithout share capital.
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nam e of the M inister of M unitions and Supply in trust for His M ajesty the k in g  
in right of C anada, were d irecto rs’ qualifying shares. 'I hus. the directors w ere only  
nom inal ow ners of the shares which they held. M oreover, every d irecto r of a 
crow n com pany was com pelled, before he cotdd act. to file with the D ep artm en t 
of M unitions and Supplv the following docum ents, nam ely, a tender of resig­
nation to take effect upon accep tan ce by the board c»f directors; an assign­
m en t, in blank, of his qualifying share; and an irrevocable request th at am  
distribution  of incom e or cap ital, in respect of the share registered in his nam e, be 
m ade <1 iiectl\ to His Majesty the King in R ight of C anad a. (8) I hus. as far as 
\oting rights in the \arious crow n com pany d irecto rate  were concerned, the M inister  
of M unitions and Supply, as the shareholder for the Crown cotdd ou tvote  all the  
o th er directors. M oreover, the M inister could dispense with any d irecto r o r  a m  
board of directors. In short, his veto was absolute. Also, the M inister’s con tro l 
over the op eration s of th e crow n com panies was enhanced by virtu e of co n tractu ra l 
agreem ents which were m ade between the M inister and the coip oration s T h ese  
agreem ents contained the follow ing o r  a sim ilar c lau se :— (9).

It is understood and agreed th at the M inister shall at all times have  
the right to exercise such control over the alfairs and op eration s of the  
Com pany as he may in his absolute discretion think lit, and th at the  
Com pany shall do o r  refrain from  doing, as the case m ay be, all such  
things as the M inister ma\ from  tim e to tim e d irect, and that all 
obligations of His M ajesty un der this agreem ent are  cond itional upon  
the Com pany actin g accord ingly ."

Besides these controls, which could be term ed co n tractu al, th ere were financial 
controls. All of the funds, used by the crown com panies eith er in the way of capital 
expen ditures or op eratin g exp en d itu res, were ob tain ed from  the D om inion T re a s ­
ury. (10) M oreover, cach  crow n com pany was subject to  an ann ual au d it by th e  
A u ditor G eneral, who reported  to the M inister of M unitions and Supply, and as 
well, to Parliam en t.

The crown com panies, while responsible to  the M inister of M unitions and  
Supply anti subject to the close scrutiny of P arliam en t, had considerable freedom  of 
action in running th eir own affairs. O ne p articu lar crow n com pany was described  
as having all “ the freedom  of action  of a private com pany plus the prestige and  
au th o rity  of an agency op eratin g  as a unit of the D om inion G o vern m en t." (11) 
In practice , if not in th eory, this statem ent would seem to have app lied  to the  
op eration s of all crow n com panies, because, w ithin the general fram ew ork of the  
policy of the D epartm ent of M unitions and Supply, the com panies were allow ed  
a considerable degree of self-governm ent; the d irectors w ere allowed to o p erate  the  
com panies w ithout m uch interference, but they w ere required  to  rem em ber that 
they w ere “ trustees” of the “ Pu blic in vestm ent.” (12)

In essence, the crow n com pany was a new m echanism  of d em ocratic  govern m en t 
born of the needs and conditions of w ar. O ne reason for the establishm ent of the  
com panies was th at theG overnm ent did not want to  becom e d irectly  involved in the  
econom y in bargaining and co n tractin g  and in op en-m arket buying and selling «»pet ­
al ions; the crow n com panies served as buffers or cushions between the cabin et and  
entrep ren eurs.

W hen M r. H ow e, the M inister of M unitions and Supply, spoke in the H ouse of 
Com m ons du ring the first reading of the enabling Act of 1940, he advanced anothei 
reason for the use of the crow n com pany organ ization : (13)

S. D om inion of C anada; H r ¡tort o f the A u d ito r G en era l fo r  the year e n d ed  
M arch I I , ¡9 4 ! .  ( k in g ’s P rin ter , Ottawa, 1941), pa ge 460.

9. R eport of the A u d ito r G en era l fo r  th e year en d e d  M arch 31 , 1942.
10. Sellar, W atson; loc. cit.
11 P oly m er Corporation L im ited .
12. lit. H o n . C. I). Hoxee, M in ister o f M u n itio n s a n d  Su p p ly , hi H o u se  o f C om m ons  

D ebates  ( u n re i’ised) X o i’e m b e r  20 , 1940, pa ge 287.
13. D ebates of H ou se of C om m on s, Canada, J u n e  14, 1942, i ’ol. I , p . 7S3.
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"I t  has been found u tterly  im possible to assem ble in O ttaw a a sufficient 
staff to handle all th e m ultiplicity  of undertakings that the D ep artm en t 
has in hand at th e present tim e. T h e  Act provides that certa in  gov­
ern m en t ow ned and controlled  com panies shall be established and  
headed by business m en chosen by the govern m en t who will be able to  
carry  on op eration s as com panies ra th er th an  as part of the D ep art­
m ental staff.”

T h u s, the com plex technological problem s involved in beginning and m aintaining  
the prod uction  of m unitions of war, the need for a spirit of boldness and enterp rise  
in th e m anagerial personnel of the crow n com panies, th e desire to  escape from  the  
excessive caution  and circu m sp cciion  which «lay to day responsibility to parliam ent 
necessitates and the recognition th at the op eration  of these utilities required a 
flexible type of organ ization adap ted to the outlook of the persons who were to 
o p era te  them  were the underlying reasons for the form ation of crow n com panies. 
I he G overnm ent of C anad a desired to enlist certain  industrialists in the w ar effort 

an d  because it was discovered th at these persons would not conform  to civil service 
conditions o r . perhaps, because som e industrialists, loval to one political partv  
refused to serve under a m inister loyal to an o th er, public enterp rise was found  
feasible and p racticable. ( I I )  T h e  crow n com panies were not I torn of any p a r­
ticu lar d o ctrin c  or ideology; they were not the prod uct of socialist control of 
govern m en t; they were sired of the needs of war.

T h ese crow n com panies could be distinguished from  all form s of govern­
m ental agencies by th eir form  of organ ization , by th eir freedom  from  m ost of the 
usual m inisterial controls, by the secrecy which surrounded the op eration  of some 
of them  and by th e purely business ch aracter  of th eir personnel. T h e  w artim e  
crow n com panies were closly allied with the tradition al form  of th e “public  
c o rp o ra tio n ."  (I.">)

T h e  m ain difference in form  between th e w artim e crow n com panies and the 
p ie -1949 pu blic corp oratio n  was th at the crow n com panies were op erated  under a 
general act of p arliam en t which was vaguer in delim itin g the statu tory  powers of 
the con trollin g m inister than the various public acts which established public co r­
porations w here the powers of the m inister in charge were usually clearly defined 
and restricted . The distinguishing featu re lies in the difference of degree of m in ­
isterial and p arliam en tary  con tro l of the op eration  of the enterp rise. T h e  two types 
of public enterp rise are  sim ilar in stru ctu re  in th at they are  governm ent-ow ned  
corp oratio n s, the op eration s of which a rc  divorced from  the ord in ary  fabric of 
govern m en t, so that the day to  day con trol has been delegated to virtu ally au ton o m ­
ous directors or trustees. (Hi) Thus, public corporations like the C anad ian  N ational 
Railw ays, th e O n tario  H y d ro-lilectric  Pow er Com m ission, the C anad ian  B ro ad ­
casting C orp oration  and the British N ational Coal Board and the T ennessee Valley 
A u thority a re  sim ilar in organ ization  to the w artim e crow n com panies. Public  
corp oratio n s the op eration s of which are  divorced from  the ord in ary  fabric of 
both op erated  under the same general conditions w ithin the nation al econom y. 
T h ese  conditions are  : first, both are free from  full and continu ou s responsibility to

/-/. Ftont a cim versution willi Watson Sellar, A u d ito r G en era l of Canada.
/>. I'lii' l o i n  "Im b lir cm  ¡»oration” was first used by th e  R ight H o n o u ra b le  H e rb e rt  

M orrison , M inister of T ra n sp o rt in th e  first L a b o u r  (G overnm ent o f ( .ren t  B rita in  
lo d escrib e  sem i-autono m ou s com  in ertial organizations, regu la tin g  th eir own 
p erso n n el a n d , in the m a in , tlieir financial a rra n gem en ts  but fo rb id d en  to 
extract firo/its fo r  th e ir  services an d  go v ern ed  by boards a p p o in ted  fo r  stated  
term s by M inisters o f th e C ron’n. See G o rd o n , f ... T h e  P u b lic  C orporation in 
G reat B ritain. (N ew  York , IV3N). I'lie p u b lic  corporation  has been  otherw ise  
d efin ed  as a “corporate body created  by p u b lic  autho rity  with d efin ed  pow ers  
and fu n ctio n s , a n d  financially in d ep en d en t . It is a d m in istered  by a board  
a p p o in ted  by p u b lic  autho rity  to w hich it is an sw erable.” See D avies, E rn est:  
N ational E n terp rise ; T h e  d ev elo p m en t of the P u b lic  C orpo ratio n. (I .o n d o n , 1916.)

16. C f. E ncyclopaedia  of Social Sciences, i o lu m e V ll ,  p a ge  106.
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;i m inister of the crow n and through him . to  P arliam en t, as is a governm ent d e p a rt­
m ent; second, th at th ere are . ap art from  the com im m it\ itself, no p rop rietors to  
whom  ihe governing bodv of th e corp oratio n  o r com pans owes a du ly to  m ake 
profits, th at is. the capital is provided e ith er from  public funds or by private  
investors who have the status of cred itors not of shareholders; th ird , both are fin­
a n cia l!) au tonom ous in the sense that the corp oratio n 's  o r  com pany's finances are  
self-contained and it has no tax in g  power. (17) T hese, th en , a re  the com m on  
characteristics  of the two form s of public en terp rise.

T h e  crow n com pany — so it was believed by m any — was only a w artim e e x ­
pedient. In this respect, the crow n corp oratio n s can Ik - distinguished from  th e  
average public co rp o ratio n , w hich op erates in both peace and war. But even this 
criterion  of distinguishing the tw o lias broken down so that the A u ditor C en eral  
of C anad a could say in 194(i: (18)

“ T h e  w ar is over, the efficiency of th e co rp o rate  dev ice has been proven  
and it is not unreasonable to  an ticip ate  its continued use, especiall> 
in com m ercial ven tures."

j .  C arlisle H anson

17. (See articles in I'lit' l  ime's, l.o n d o n , Ja n u a ry  20-21, t lH 7.)
IS. Sc 11 n r, W atson; (>overn m rnt ( ‘.(»¡»orations; in 21 3l)2.

BUTTERWORTH STUDENT T EX T  BOOKS
A t New Reduced Prices

A S H B U R N E R .  E Q U I T Y

B U C K L E Y .  T H E  C O M P A N I E S  
A C T S  ..........................................  2 0 . 2 5

C H A L M E R S ’. S A L E  O F  G O O D S  3 . 0 0  

C H E S H I R E .  R E A L  P R O P E R T Y  ... 9 . 7 5

C H E S H I R E  & F I F O O T ,  L A W  O F  
C O N T R A C T S  9-50

C H E S H I R E  & F I F O O T .  C A S E S  O N
C O N T R A C T S  825

H I L L  a  R E D M A N .  L A N D L O R D  & 
T E N A N T  (with suhflo'ent) 15.75

M O Z L E Y  a  W H I T E L E Y  L A W  D I C ­
T I O N A R Y ............................................ . . S 4.50

M U S T O E .  E X E C U T O R S

P L U C K N E T T .  C O N C I S E  H I S T O R Y  
O F  T H E  C O M M O N  L A W  7.00

R A D C L I F F E  & C R O S S .  E N G L I S H
L E G A L  S Y S T E M  . 600

T O P H A M .  R E A L  P R O P E R T Y

U N D E R H I L L .  L A W  O F  T R U S T S  a  
T R U S T E E S  1875

W E L F O R D  a  O T T E R - B A R R Y  
F I R E  I N S U R A N C E

Where cash accompanies order A DISCOUNT OF 10% may be deducted.

BUTTERWORTH & CO. (Canada) Limited
1367 Danforfrh Avenue, Toronto 6 

Telephone HArgraxe 258 8



THE POLICE AND THE LAW
The protection of life and property is the basic function of all 

police forces. It is general knowledge among all men engaged in police 
work, in Saint John at least, that such duties have materially increased 
since the freeholders of the Citv were empowered bv the Charter of 
the City of Saint John on March 7th, 1812, to elect one constable for 
each of the six wards annually. The work of these men, who were em­
ployed mostlv at night, was to follow the ancient custom of crying 
the hours and the state of the weather. Today, the duties as originally 
outlined have been increased bv innumerable statutes, regulations and 
bv-laws. A police constable is called upon to perform the following 
duties, to name only a few: protection of life and property; the caring 
of the injured, ill, poor and distressed; of children, persons of unsound 
mind, missing persons, etc., everything that is concerned with the 
maintenance of public order and security; licensing and certification 
in variour forms; acting as a helpmate in any emergency; traffic duties; 
reporting conditions of streets, supervision of school patrols, etc.

Most policemen want to sec their job recognized as a profession. 
Many arc handicapped, however, in that thev do not have the ad­
vantage of having attended a specialized school for a long period of 
formal training and study. A policeman usually embarks upon his 
chosen career after a short period of training which, at best, can onlv 
provide him with some of the basic fundamentals of police work. A 
man joining the force is usually placcd with an older man during his pro­
bationary period, given lcctures and examinations from time to time. 
These in themselves are fairlv good, but if he wishes to acquire pro­
ficiency in the skills of a policeman, he must learn bv experience and 
by attending the police school, when the school is held. In a small 
department such as ours, it is not possible to conduct a permanent 
police school. For one thing, we have not the full facilities, and the 
strength of the Force will not allow it. So that he must obtain his 
police “education” through the school which is held of necessity dur­
ing the winter months. This, along with experience gained by working 
with senior members of the department is one of the major ways he can 
acquire more knowledge of his work. From time to time it is possible 
to send other members of the department to advanced training schools 
conducted bv the Royal Canadian Mounted Police, which are of great 
assistance. The effect of these courses will be seen in years to come.

Much harm often results from the non-observance of courtesy by 
a policeman. He must at all times, without exception, exercise sym­
pathy, understanding and discretion, and, at the proper time, firmness.
A police force does not make laws; policemen only enforce them. 
They are mainlv concerncd with bringing violators before the Courts 
and producing evidence in support of the action taken. W hether the 
person is convicted or not should be no conccrn of the policeman. Ilis 
responsibility has ended when the accused is before the Court and he 
has given his evidence.



I lie svsteni of British justice is such that the “burden of proof” rests 
entirely on the Crown. True, the burden shifts in some cases, but 
under our system full use may be made of legal argument. A police­
man, 110 matter how long lie has served, is more than likely to be faced 
with the best legal talent defending the accused; consequently know­
ledge. truthfulness, and correct deportment arc necessary when a police­
man takes the witness stand. Claritv of speech and firmness are also 
requisites.

l oo often a voung police constable, eager and full of the facts of the 
case, has elaborated 011 certain phases only to find from this eagerness 
that Counsel for the Defence has very cleverly turned part of the ev­
idence, at least 111 favor of his client, or through adroit questioning 
nullified some vcr\ important Crown evidence.

A policeman is at all times in contact with the legal profession. In 
major cases the Crown attorney depends on the maximum helpfulness 
of the police investigator. lie  is the connecting link between the case 
and the Crown attorney. Clearly, the police, who are usually the first 
responsible officials to learn of a crime, can be of the greatest assistance 
to Crow n Counsel.

On the other hand, although cvcrv endeavour should be made to 
obtain a conviction in a case, cvcrv opportunity should be afforded 
Defence Counsel to obtain all information relevant to the case in order 
that lie can prepare a proper defence for his client.

Defence Counsel will usually take advantage of every opportunity 
afforded bv cross examination of Crown witnesses, particularly police­
men. but it has been found with very few exceptions, that the average 
policeman luis nothing to fear, provided he gives his evidence in a clear- 
cut manner. The witness stand prov ides a peculiar challenge to police­
men. some meet it adequately, others fail in some respects.

I often think of a definition of what it takes to be a cop, given bv 
an American Chief of Police of other davs. Here it is:
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“II1.R1/S W H A T IT  T A kl S T O  BK A C O P ”

If vou have the wisdom of Solomon, courage of Daniel, strength 
of Sampson and patience of Job; the leadership of Moses, kindness of 
the Samaritan, the stiatcgv of Alexander, faith of David, diplomacy of 
1 incoln, tolerance of Confucius and a complete knowledge of criminal 
law and procedure, vou are a police officer.”

bv J. J. Oakes. 
Director of Police, 
Citv of Saint Jolm.
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BREACHES OF THE N. B. MOTOR VEHICLE ACT 

AS GROUNDS FOR ACTIONS OF NEGLIGENCE. 

Introduction
The statutory requirements of the Motor Vehicle Act do not limit 

or interfere with the common law remedy for ncgligcncc, but they give 
other remedies directed to other ends. (1) Although it has been said 
that the Act is passed to insure the safety and protection of persons 
riding or driving upon the highwav, and gives a right of action to any 
such person who is injured bv reason of tlic non-ooservance of the re­
quirements of the statute, (2) it is submitted that this statement should 
be qualified somewhat.

The driver or rider of a vehiclc on the road may have observed the 
Motor Vehicle Act and all statutory regulations and still be guiltv of 
negligence. Again, although it is not quite clear, regarding the prov­
isions relating to pedestrians, (3) it cannot be supposed that the Act 
intended to make so important a change as to alter the common law, 
and make non-observance of these evidence of negligence. Further it 
should not be necessarv to show that failure to hold a license is not 
grounds for an action of negligence. (4)

The law relating to motor vehicles is largelv an application of the 
common law principles of negligence to conditions created by the 
motor vehicle. There is no doubt that a motor vehicle is essentially a 
machine that requires care in its operation if the rights of others are 
not to be invaded. The primary fluty of evcrv user is therefore to 
exercise reasonable care. Reasonable carc in this connection means 
the care which an ordinary skillful driver or rider would have exercised 
under the circumstances. “The law docs not require a supernatural 
poise or self control on the part of the driv er of a motor vehicle; and 
if some unforscen emergency occurs which would naturally overpower 
the judgement of an ordinary careful driver, so that lie fails to adopt 
the best course possible, he may not be negligent.” (5)

No rule is more frequently overlooked than the rule that the con­
duct of the person whose conduct is in question must be measured 
with regard to the circumstances as they existed at the time. “No case 
is to be treated as if the person whose conduct is under consideration 
were a Judge or juror sitting safely and comfortably in Court calmly
exercising his mind with the inquiry...........how the accident might
have been avoided; the difficulties of the situation in all respects must 
have due consideration. (6)
(1) See Sec. IS of the X eu ' linin.swick M otor I’e h ic le  A it . c. 20 o f 21 (ieo . I', IVJI.
(2) Stewart v. Steel 6 D .I..R . I
(3) See Sec. IOA and JOB. ibid .
(■/) Such provisions are regu la ted  by penalties.
(5) p er  Mas\en ] ., in Foster x>. Zax'itz. 2 J O .IV .X . 127 at I2S.
(6) p e r  M ered ith , C .J.C .P . in lilair v. ( i .T . l i .  I9 2 J . I D .l. li . 353 at 3 U .



W here ¿1 situation of danger arises the person in charge of ¿1 veh­
icle is called upon to (a) realize the danger, (b) determine upon ¡1 course 
of action, and. (c) act. Since the law docs not require supernatural 
poise or self-control, it is obvious that the length of time between the 
apprehension of danger ancl the physical action taken to avert injurv 
is ;i vcrv important clement in the inquiry, was due care exercised? (“ 1 
It is stated that the time reaction of the average driver is 2/t second.
W hen it is realized that a car travelling at 3S m.p.h. covers about 20.i 
feet in that time, it follows that the failure to avoid a danger which first 
appears at that distance ahead cannot be attributed to negligence. The 
Court of Appeal has placed the interval of time reaction at 1 to 2 
seconds. I nis time element often »lavs an important part as evidence 
to prove breaches of the Motor Vehicle Act.

Breach of Statutory Duties
The cases of liability arising out of a breach of statutory duty were 

classified bv W’illcs. J. (S) as follows: ‘"There are three classes of cases 
in which a liability mav be established founded upon a statute. One 
is. where there was a liability existing at common law, and that liability 
is affirmed bv a statute which gives a special and peculiar form of rem­
edy different from the remedy which existed at common law: there, 
unless the statute contains words which expressly or bv necessary im­
plication exclude the common law remedy, the partv suing has his elec­
tion to pursue either that or the statutory remedy. The sccond class 
of ease is. where the statute merely gives the right to sue. but provides
110 particular form of rcmcdv: there, the p;irtv can only proceed bv 
action at common law . But there is a third class, v iz., where a liability 
not existing at common law is created bv a statute which at the same 
time giv es a special ancl particular rcmcdv for enforcing it.”

There i' 110 doubt that the Motor Vchiclc Act creates a duty.
The dutv of a person who drives or rides a vehicle on the highway is 
to use reasonable care to avoid causing damage to persons, vehicles or 
property of am kind on or adjoining the highway. Reasonable care
111 this connection means the care which an ordinarily skilful driver 
or rider would have exercised under the circumstances. The steps to 
be taken to perform this dutv of hiking reasonable care have been 
laid down 111 a more detailed form in several sets of circumstances 
which are of constant occurrence.

The violation of or non-compliance with the provisions of the 
Motor Vchiclc Act arc deemed an offence ancl penalties arc prov ided. (9)
If the Act was to prov ide these penalties and these alone, it might be 
that this would be the onlv rcmcdv under the third class of liability 
stated bv W'illcs J. But bv Section 48 of the New Brunswick Act, 
common law rights arc not affected.
(7) SVr ClnMoii I l .( . .  a, /;. / I I I .  H v.. 12 O.M ..Y. 2<ti nl 2*7
I.V) H  n h ' r i  l i i u i i / i I i i i i  \ r , r  II ill  i t  w o r k s  l . u .  i'. I  l n w k r \ l n i i i l  I S ' 11, ft ( . 11.  ( i i .s .)

l i f t .  I f f ,
i f>) Sr r  Si t .  ft i  7 ’ . Wuli i i  I i l i i r l r  A i l  <</ Y./>‘.
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“See. 48. Nothing in this act shall be construed to affect 
the common law right of any person to prosecute or 
defend a civil action for damages by reason of injuries to 
person or property resulting from the negligent use of 
a public highway t>v any person operating a motor vehicle.

This seems to answer that pertinent question, is the person bring­
ing the action one whom the statute desired to protect? The statute 
may have been designed to protect a particular class of persons, but this 
is not essential in order to give a right of action. “ l'hc question is 
not to be solved by considering whether or not the person aggrieved ^  
can bring himself within some special class of the community or 
whether he is some designated individual. The duty may be of such 
paramount importance that it is owed to all the public. It would be 
strange if a less important duty, which is owed to a section of the 
public, mav be enforced by an action, while a more important duty 
owed to the public at large cannot. The right of action docs not 
depend on whether a statutory commandment or prohibition is pro­
nounced for the benefit of a class.” (10) Section 48 provides that 
the common law right applies to any person notwithstanding a penalty 
for violation of the provisions, as provided bv sections 6~> to 75 of 
the New Brunswick Motor Vehicle Act.

The Extent of Statutory Duty Under Motor Vehicle Act

Salmond on Torts (11) says with regard to the breach of statut­
ory duties, that the breach of a duty created by a statute, if it results 
in damage to an individual, is prima facie a tort for which an action 
for damages will lie, but the question in every case is one as to the in­
tention of the Legislature in creating the duty. Prima facie, persons 
for whose benefit an Act is passed, have a right of action for damages 
for its breach causing them injury, but on the true construction the 
Act may not intend a remedy to the individual or it may provide a 
special remedy, the nature of which indicates that no right to the in­
dividual was intended. And then the learned author said that it also 
is a question of construction whether liability is absolute or depends on 
wrongful intent or negligence, and he quotes Brett L.J. as follows: (12)

“W here the language used is inconsistent with either view, 
it ought not to be so construed as to inflict a liability 
unless the party sought to be charged has been wanting 
in the excrcisc of due and reasonable care in the per 
formance of the duty imposed.,, 4

(10) p e r  A tkin 1 ..J., in P hillips  i'. Ilrita nnic H y g en ic  ¡.a u n d ry  Co., 1923, 2 K .l). S12
(11) 7th edit, at p . 635.
(12) H a m m o n d  u. Vestry o f St. P ancras, 1874 L .R . 9  C .P. 316.
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Other authors have said that the breach of a statutory regulation 
is usuallv prima facie evidence of negligence. (13) Shearman and 
Red field on Negligence (6tli edition), referring to American decisions 
stated:

"It  seems to us that the true rule is, in all such cases, 
that the violation of such a statute or ordinance should 
a I wavs be deemed presumptive evidence of negligent c 
which if not excused by other evidence including all the 
surrounding circumstances should be deemed conclusive.” 

Charlcsworth in his book on Negligence (14) refers to what 
Crccr L. J. said about the Knglish Road Traffic \ct, 1930: "T he code 
is not binding as a statutory regulation; it is only something which 
may be regarded as information and advice to drivers. It docs not follow 
that, if tlicv fail to earn out that which is prov ided for b\ the code, 
they arc ncccssarilv negligent. It onl\ provides that the\ may be 
found negligent if tlicv do not cam  out the provisions of the code. 
Nor is it sufficient excuse for them to sav, in answer to a claim for 
negligence: “W c did everything that is provided for in the code.”

McCardic J. delivering a judgment in the case of Phillips v. 
Britaiuia llvgienic Laundry Com pa m lim ited (IS) stated:

‘ I agree, however, that the breach of a statutorv regulation 
will usuallv afford prima facie evidence of negligence.
I he v iew I am now expressing seems to accord with the 

opinion of the Div isional Court and the Court of Appeal 
in W intlc v. Bristol Tramwavs and Carriage Co. (16) 
namclv that the Motor Car Acts and Regulations do 
not in themselves set the standard of care required for 
the purpose of civil actions. If we were to approve the 
plaintiff's submission here that the defendant s dutv is 
absolute, a stranger would possess a greater right to care 
than is possessed bv a passenger for reward against a
person driving him ........... It must be remembered that
the common law gives a person injured an ample meas­
ure of protection bv virtue of the legal rules as to neg­
ligence and nuisance. A high degree of care is required 
from those who drive motor cars. I respectfully agree 
with the view expressed bv the late Mr. Bevcn in his 
well-known work on Negligence. (17) lie  there savs 
(after referring to the Motor Car Acts and Regulations): 
“These alterations in the law, while they permit the use 
of motor cars and regulate their uses, arc directed to the 
public ancl police aspects of the case, and do not affect 
individual rights or remedies.” ........... In every case, 1 bc-

(/> ) I'ttlloih, (iiblts.
(N )  At /Mf>r 6S. IV),S.
(/*) /V??, I A.//.
(If>) IV I6, lh<> I I .  1 2* : 1917. 117 I I .  21s
(17) ltd  rd il. ¡'til. I. jt. III).

\



licvc the allegation has been that of negligence, and the 
breach of a statutory regulation has been alleged not as 
a cause of action in itself, but as evidence of a breach of 
the common law duty to take due ca re .. .  .If the legislat­
ure desires to cast an absolute duty on motor car owners 
the purpose should be affected by plain words in an Act 
of Parliament, and not bv a somewhat obscure regulat­
ion of a police character/’

W e should not lose touch with the New Brunswick Motor V eh­
icle Act. The latest decision on the subject (18) makes it dear that a 
breach of the statutory regulations is only prima facie evidence of 
negligence and “unless such negligence was an effective cause of the 
damage., it would not create liability on the part of the defendant.” (19) 
The learned judge said that the rule governing the case is clcarlv stat­
ed by Viscount Hailsham in the Swadling v. Cooper. (20) where he 
says:

My Lords, the law in these collision cases has long been 
settled. In order to succeed the plaintiff must establish 
the defendant was negligent and that that negligence 
caused the collision of which he complains. If it is 
established from his own evidence, or bv evidence adduc­
ed on behalf of the defendent that the plaintiff could have 
avoided the collision by the exercise of reasonable care, 
then the plaintiff fails, because his injury is due to his 
own negligence in failing to take reasonable care.”

Then quoting from Gibbs, (21) the learned judge goes on to 
say that although dv statute, road users may be enjoined or forbidden 
to do certain acts, it does not follow that they will be civilly liable 
for a collision resulting from a breach of such statutory duty.

At this point then, we have arrived at the crux of the matter. 
As the trial judge remarked in the case of Chapman v. Wilson (22) 
referring to the provisions of a Motor Vehicle Act: “A breach of a 
by-law of a statutory provision does not of itself constitute neglig­
ence. It is evidence or negligence — it is only evidence of negligence 
—and it is prima facie evidence of negligence which casts upon the 
person who has been shown to have violated the by-law, the onus of 
satisfying vou that notwithstanding that the conditions were such 
that the non-observance of the by-law or of the statute was not in point 
of fact negligence.” Again in Webster v. Gelinas, (23) Hogg J. quot­
ing from Mr. Justice Davis in his decision in Falsetto v. Brown, (24) 
where he said:

(18) I .eb la n c  x>. S .M .T . 23 M .P .R . 14*.
(19) p e r  H arrison  / .  at p . 1 55.
(20) 1931 A .C . 1 at p. 8.
(21) Collisions on L a n d , 5tli edit. p . 6.
(22) 1930 1 M .P .R . at p .
(23) 1941 4D .1 ..R . 4 9 5 at 496  - 7
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“ I lie plaintiff, then, in an action such as the present 
w here there is no statutory onus upon the owner or driver, 
must allege and prove negligence in the operation of the 
motor vehicle that caused tlie loss or damage sustained, 
and it is not sufficient merely to set up and rely upon a 
breach of a statutory duty................it was not the intent­
ion of the Legislature that everyone injured through a 
breach of am statutory requirement should have a right 
of civil action against the owner for damages.”

Hogg J. goes on to sav that "the Act establishes very many rules 
of the road to be observed bv the drivers of motor vehicles. But a 
breach of the Act must be a proximate cause of the injury complained 
of to render a person liable for damages." In other words the defend­
ant mav be responsible in damages because of a violation of a section 
of the statute, if there is negligence, and the violation causes or partially 
causes the accident.

I'hus where A occasions damages to B in a motor vehicle collision. 
The plaintiff B in his action for damages for ncgligcncc must (a) prove 
the facts, (b) showing a breach of the statute (25) and (c) damages 
resulting as proximate cause of such breach. Then the onus of explan­
ation is cast on the defendant A, who in the absence of explanation 
shall be held negligent.

Following two Canadian cases, (26) it was held that such onus 
of explanation is merely to give an explanation which is consistent 
cither with negligence or with no ncgligcncc, and if lie gives such an 
explanation, the onus is on those who assert that he was negligent to 
establish the fact. However the defendent must give an explanation, 
for prima facie cvidcncc, if there is 110 ev idence to meet it, becomes 
conclusive evidence and justifies a finding of guilt or a verdict for the 
plaintiff, when the accused or defendant offers 110 evidence to meet it.

Causa Causans

Negligence, to give rise to a cause of action, must be the real or 
proximate cause of the damage complained of.

A car carrying a quantity of liquor came into contact with a motor 
truck driven bv an unlicensed driver. “The illegality of the conduct 
of both parties was not the cause of the accident." but as both were 
driving negligently, neither could recover. (27) "The cardinal prin­
ciple in the law must be causa causans of the loss or damage suffered 
bv the claimant. I lie mere fact of ncgligcncc of a person docs not
(21) nni, ? i).1 .11. i 17.
(2*) A ln ctn h  nl this du ly  o a  ti\i<iiiiii£ thu/m gr will iw lnhlnh n /n in m  /</</< him

11I nrii/ignitc.
(2h) ( i i i u l l u n  k  (.11. 1'. I lie k i n g .  IV I*  V (../>. I l > ; \ l i i ln n r n \ \  I III. .\ >/»//»(»».

I VIS O.lt. Ihti.
(27) lliniiii v. Ihmol, IV o il .X. ISO.
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necessarily result in liability in law on the part of that person.” (28) 
Thus, if the negligence of the defendant did not cause or contribute 
to the cause of the plaintiff’s damage, but such damage was in fact 
caused solely by the plaintiff, there would be no liability in law on the 
part of the defendant for such damages. Conversely, if the negligence 
of the defendant was the sole cause of the plaintiff’s damage, the fact 
that there was some negligent act or omission on the part of the plain­
tiff is not sufficient in law to impose on the plaintiff any part of the 
responsibility or liability for the accident or damages resulting there­
from. (29) '

The recent case of Fuller v. Nickle (30) illustrates the principle 
of causa causans. In this case, there was a collision at night between 
the appellants’ truck and a car driven by the respondent. The whole 
left side of the car was practically ripped off by contact with the over­
hanging box of the truck. The truclc was not equipped with the clear­
ance lights required by the law and was 3*/2 inches wider than the legal 
width. The trial judge found that the respondent had not discharged 
the onus of showing that the infraction of the law contributed to the 
accident or that the appellant was otherwise guilty of negligence which 
was the causa causans. The Court of Appeal reversed this judgment 
and found that the probable cause of the accident was the absence of 
clearance lights, coupled with the illegal width of the truck. In the 
Supreme Court of Canada, the decision of the trial judge was restored. 
“'I ne appellants’ infractions of the Vehicles and Highways Traffic Act, 
both in failing to display clearance lights and having upon his truck 
31/2 inches extra width, may justify tne imposition of penalties, but 
in fixing the responsibility for a collision in an action between parties 
they are important only if they constitute a direct cause of that 
action.” (31)

There are many cases on this point of law which show that a 
violation of a specific provision of the Motor Vehicle Act does not 
necessarily constitute an act of negligence. It would be absurd to 
hold that the breach by a motorist or a statutory duty to have a red 
light in the rear of his motor vehicle would be a ground for an action for 
damages by a person who collided with the front of the car. In the 
case of Godfrey v. Cooper, (32) the plaintiffs were passengers in a 
jitney driven by F  and injured in a collision with the defendant’s motor 
car, negligently. F  had no license to drive his car, although he was 
required to have one by the Act. The defendants claimed F  was 
illegally on the highway, and the plaintiffs had no cause of action. 
Held that F ’s failure to procure the license was not shown to have 
caused the accident, and the plaintiffs were entitled to succeed. In

(28) Sm ith T ran sp ort L td . v. S h u rtlef), 1948 O .W .K . 412.
(29) See A n d rea s  v. C .P .R . Ry. 1905, 37 S .C .R . 450.
(30) 1949, S .C .R . 450.
(31) p e r  hstey J .  See also City of V ancou ver v. B u r  ch ill, 1932 S .C .R . 620.

Fo rbes v. Coca Cola Co. o f C an . & G u itea u  1941 3 W '.W .R. 909.
(32) 51 D .I..R . 455.
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another ease. (33i failure to sound the horn in breach of the Act was 
not the cause of the accident, when the plaintiff driving a team saw 
the motor car approaching, and the horn, if sounded could have done 
no more than warn plaintiff of the approach. If it is the proximate 
cause however, as where the plaintiff’s car was not equipped with an 
adequate mirror, and that absence of the mirror was not only contribut­
ing. but a proximate cause of the collision, judgement must be for the 
defendant, (34)

In all actions of tins tvpc, it is the proper question for the jury 
whether the damage was occasioned cntirclv bv the negligence or im­
proper conduct of the defendant, or whether the plaintiff himself so 
far contributed to his misfortune bv his own want of ordinary care 
that but for such want of care the misfortune would not have happened.
It must be remembered that as in the ease of negligence, a cause which 
is mcrelv a sine qua non does not establish contrioutorv negligence. (35)

Contributory negligence does not applv where there is ultimate 
negligence. This conclusion is supported bv very high authority in 
an Admiralty case, where it is said per Viscount Birkenhead, L. C.
Admiralty Commissioners v. S. S. Volute (1922) 1 A C . 12() at p. 136:
“A is suing for damage. . . .  I le was negligent, but his negligence had 
brought about a state of things in which there would have been no 
damage if B (the defendant) had not been subsequentlv and scvcrablv 
negligent. A recovers in full.”

It is at this point then that we must deal with the question of 
ultimate negligence. W here both are negligent, the v ital question is, 
whose negligence is last in point of time. In the case of Hanley v.
Hayes, (36) where two vehicles were coming to an intersection, it was 
pointed out bv Mastcn J. A. (37):- “ If he had exercised reasonable 
precaution as to speed and observation, he could have checked his car. 
or have swung to the left, in time to have averted the accident.
Instead........... he veered to the right. He was. therefore............ guiltv
of ultimate negligence.”

W hen an emergency, arises bv reason of the negligence of one 
party, a new dutv is cast upon the other to do his best to avoid the 
consequences of the initial negligence. If there is a brcaeh of that 
duty, and disaster results, it is attributed solely to his failure Ilis 
ultimate negligence is the sole cause of the disaster, and he must 
assume the whole responsibility. But it is onlv where a clear line can be
( I I )  I n i h r  \ i>. (.<)< ( . i t . .  /'>//, 1 II . II".//. m>'>: n l s u  M m  I i n  •,*. l i u l / i l i ,  S7 /)./..//.

W,S'. 77/rv* ruses m i  in il l in r ily  jm  l l ir  l ir in c ib lr  llm l n t le f r n d r n l  tt in n o l  
r e ly  ii/m n  n b r e a c h  t>\ lln  In ot'is ion s  ul the i' e h ic lc s  At I o il l l i c  /m il  o / l l ir  
l> lniiilill itn ltw  l l ic  I n m t l i  m il In slm w ii In lir l l ir  / n o M iiiillr  m u s e  ul l l ir  
in i u l  m l .

» ? ' )  Mi I iiiiglilin l o n g .  I ’>27. -  I ) . 1 .1 ! .  I S 6 ;  see n l\n llir j  'm um s C on tributory  
\ e g lig e n c c  At/s  /or lln  njijiniliiDiniriil u\ low m i a id in g  to d e g ree  ol limit.

(16)  1 0 2 1 . 1 1 ) 1 . 1 ! .  7S2.
<17) I h i t l  11. J.V v
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drawn that the subsequent negligence depends upon the fact that one 
party had a chance (the last clear chance) to avoid the injurious con­
sequences, and failed to make use of it, either due to further negligence 
at the moment, or to the operation of an act of negligence already 
committed, but the effect of which was continuing.

However, 110 matter what it is called, <‘efficient,’ or “effective cause,” 
“real cause,” “proximate cause,” “decisive cause,” “immediate cause,”
“causa causans,” ........... the object of the inquiry of the accident is a
search to find the responsible agent. (39) Very often it is more con­
venient to begin at the accident, and work back along the line of events 
which led up to it in order to fix upon some wrong doer the responsibil­
ity for the wrongful act which has caused the damage.

It is submitted that the statutory requirements of the Motor 
Vehicle Acts do not limit or interfere with the common law remedy 
for negligencc. Also that the Motor Vehicle Acts simply regulate 
the standard of earc at any given time. Thus the Acts impose a duty 
011 the driver of .1 motor vehicle to comply with the regulations laid 
down, but this still leaves upon every driver a common law duty of 
taking appropriate action outside the Motor Vehicle Act in circum­
stances wnerc it becomcs essential in the interest of safety. In such 
circumstances where it may be reasonable to depart from tiie ordinary 
rule of the road, it will throw the burden of proving such circumstances 
upon him, the driver who has departed from the ordinary rule. For 
example, where vehicles A and B approach each other from opposite 
directions on the same side of the road, A on its proper side and B on 
the wrong side, and when collision is imminent, A swerves to its wrong 
side, B at the same time swerving to its right side causing a collision, 
B is liable to A. (40)

If the driver of a motor vehicle fails to observe the provisions of the 
Motor Vehicle Act relating to the standard of care in driving, (41) 
or equipment requirements, (42) and is involved in an accident while 
such violation of the Act is continuing, can it be said that the breach or 
breaches of the Act is ground for an action of negligence? W e have 
found that such breach is prima facie evidence of negligence. Prima 
facie evidence is sufficient to establish a fact, or to raise a presumption 
of fact until rebutted. It must be remembered however that three 
things are necessarv in order that the plaintiff should recover, and it 
is necessarv for the judge or jury to decide: (1) W hether the defendant 
has failed to observe tlie duty imposed on him by the statute. (2) 
W hether such failure was the direct cause of the injury of which the 
plaintiff complains. (3) The damages resulting from such injury suf­
fered by the plaintiff.

(39) B .C . E lectric  Ry. C. L td . v. Loach (1916) 1 A C . 719 P  C. p er . cu r . 7 2 5 - 6 - 7
(40) W allace t>. B er lin s  1915 S.C. 205.
(41) Sections 37 , 3S, 39, 42 of N .B . M otor V ehicles Act c. 20 o f 24 C eo . V.
(4 3) M cP h ee  7». L a lo n d e 1946 O.W .A7. 373 p e r  I .eB el  /.

is Equivalent 
•iginal Work.
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It is reasonable to believe that a breach of the Motor Vehicle 
Act in no wav related to a collision will not be grounds for an action 
of negligence. I'or if there is no causal connection between the neg­
ligence and the damage there is no evidence of negligence to go to 
the inn. Here it should be noted that when there is a violation of 
the Motor Vehicle Act in the “agonv of collision, the motorist is not 
liable even though there is a causal connection in the breach of the 
Act and the damage. "The plaintiff has no right to complain if in 
agonv of the collision the defendant fails to take some step which 
might have prevented a collision unless the step is one which a reason­
ably careful man would fairly be expected to take in the circum­
stances. (4>) This is also true in the case of pure accidents, where 
for example, a car driver suddenly becomes unconscious and falls down 
on the floor of the car. and the car. left without any guidance runs 
over the sidewalk and injures a pedestrian. (44) Kxccpt for these two 
cases, it mav be said that if the driver of a motor vehicle violates the 
provisions of the Motor Vchicle Act relating to the rules of the road 
and equipment requirements, and such breach of dutv is the direct 
cause of the damages to the plaintiff, then the plaintiff has a good 
ground or basis of action for damages in negligence. If there is no 
causal connection between the breach of the Motor Vchicle Act and 
the damage there is 110 cvidcncc of ncgligcncc to go to the jury.

It would seem therefore, that the law has worked out definite 
rules which must be complied with, and these rules represent the legal 
standard of carc. These rules vary from time time as social conditions 
and habits of life varv. (4^)

The reasonable man who drives a motor vchicle has the skill of 
a competent driver, lias complete knowledge of the Motor Vehicle 
Act and the various statutory regulations dealing with the driving 
of motor cars, and complies with them. He knows that such rules arc 
for his own benefit and the benefit of the general public. It the 
motorist violates them he, will be penalized by the State, and if his 
violation causes injury to another person or person's property, he will 
be liable unless lie can explain the prima facie cvidcncc of negligence. 
Anv such ncgligcncc will be determined b\ an action in torts for dam­
ages, with the standard of carc laid down bv the Motor Vehicle Acts.

—bv C. T . Gilbert.
Ottawa

( V/ l  (.ootson v. H. I (>l7 /•\. ‘i l l .  See also H utkley tuitl Toronto litin sjio il
C.omm. i’. Sm illi T  run sport IVIh (¿ .l{. 7 (,S.

( / *)  A lthou gh  bretithes oj the M otor I ’eliitle  At I do not in them selves iietih  
gro u n d s jot tin tit I ion t>l negligent e . yet those provisions o f the At I w hich  
tlenl u'illt in les of the itmtl, nntl vary from  lim e lo tim e, limy n ettle  lia b il­
ity w h ere n o ne existed  til com m on hue. That is lo sny lliey e n h n g t  th e  
field of retisonnble cure.

4»> L A W  S C H O O L  J O U R N A L
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ELECTION PROCEDURE AND THE ELECTIONS ACT

E ditorial N ote:-  T h e  views expressed in the following article  do not
nccessarially represent the opinions of the U .N .B . Law  Students' Soc­
iety o r  of the Law  School Jo u rn al but are  the opinions of th e a u th o r
M r. G ordon Fairw eather.

I have been asked to contribute a few words concerning suggested 
amendments to the New Brunswick Elections Act, but I have cfecided 
to incorporate with mv suggestions some comments on the new English 
Act.

“The Elections Act” being Chapter 8 of the Acts of New Bruns­
wick, 1944 sets out the method, mechanics and machinery for the elect­
ing of candidates to the Legislature of New Brunswick and becausc the 
Act docs all this it should be a model in its own way of progressive and 
democratic thinking; it should be designed so as to safeguard the rights 
of our people and to ensure that eacMi and every voter has complete 
freedom to vote for the candidates of his choice.

I his is not possible in New Brunswick under the svstem of ballot­
ing provided for in S. >5 of the Act. This section permits of the use bv 
the contending parties of a form on which are printed the names of the 
candidates who represent a particular party. Any of you who have had 
an opportunity to either work at or near a poll on Election Day will be 
aware of the abuses this method permits. At times the Poll resembles 
a midway at a fair or exhibition with workers for each side trying to 
thrust the prepared ballot into unsuspecting hands like a hawker trying 
to attract customers into a sideshow. The best conquests arc, by the 
very nature of the methods used, those of our people who are old, who 
do not see too well or perhaps arc unable even to read.

S. 55 should be repealed forthwith and the voters of this Province 
given an opportunity to vote by marking an “X ” beside the name of the 
candidate of their choice, the entire list of whom should be listed on 
one ballot. Only in this way can we be sure that our people are able 
to vote according to their wishes.

Another section which requires amendment is S. 34, which is the 
section dealing with qualification and disqualification of electors. By 
sub section (d) Indians residing on an Indian Reservation are not entitled 
to vote. I cannot understand why all Indians, no matter w'hether they 
live in reservations or not, should not be given the right of franchise. 
These people are, after all, truly our first citizens.

Sub section (g) of Section 34 disqualifies inmates from poor houses 
from voting. This sub-section too should be repealed.

Perhaps these few suggested reforms to the Elections Act of New 
Brunswick will be considered by some to be too trite even to bother 
commenting on. However, I shall allow mv case for reform of the 
ballot to stand on the evidence of any Poll worker on Election Day.
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Ar.v discussions of clcctious procedure would be incomplete without 
rcfcrcncc to a recent Act of the United Kingdom Parliament, the Rep­
resentation of the People Act, 1949. This great reform legislation is 
too extensive and the bulk of it too remote from our local set-up to 
warrant am extensive comment in an articlc such as this; however, the 
provisions of the Act respecting election expenses, corrupt and illegal 
practiccs and methods of counting ballots do deserve at least a cursory 
examination.

S. 64 of the-Act strictlv limits the election expenses of any candid­
ate. Pcrmissable expenses depend on whether the candidate is from a 
Countv or a borough constituency. In each case a candidate is allowed 
a flat amount of .^450. and, in the ease of a County constituency an 
additional two pcncc for even voter on the roll; and in a borough con­
stituency an additional one and a half pennv for every voter on the 
roll.

If this provision were in effect in Canada it would mean in a country 
constituency where there arc, say, 30.000 voters an allowance of slightly 
under $2000. Slightly less than this again would be allowed for a City 
riding. It is obvious what a tremendous difference this would make 
(and I submit for the better) in am election campaign in this Country.

Perhaps some will remember reading an articlc written by the Hon. 
Charles G . Power in M cLcan’s Magazine a vcar or so ago where lie 
made a carefully reasoned plea for limiting campaign expenses in this 
Country.

The Hon. Mr. Power has, if I remember correctly, suggested the 
same thing in the House of Commons on a number of occasions and 
usually with little audible support. I wonder, however, if the truth 
were known if this schcmc would not hav e main more supporters who 
would only show their colors if thcv thought everyone else agreed with 
them.

I’hc English Act also limits the use of cars to bring voters to the 
polls. In my opinion distances arc too great in some of our rural ridings 
to make this a dcsinlblc or practicable reform in Canada.

Sections 99, 100 and 101 set out strict provisions against bribery, 
treating or the use of undue influence in an attempt to gain votes. 
Bribery of coursc speaks for itself and is provided for in the equivalent 
Canadian Statute. However, S. 100, dealing with “Treating” is interest­
ing because of the widespread practice in country constituencies in 
Canada of parties providing one meal and in some cases two meals to 
entire families! I know of one particular poll where the enlightened 
chairmen of each party got together and agreed on a schcmc of joint 
catering. It is best that I say nothing about “treating bv providing 
drink.”

One further reform brought into effect by the English Act concerns 
the counting of ballots. In England this is done at a central placc in



L A W S C H O O L J O U R N A L 43

cach constituency. All ballot boxes are taken to this central place and 
emptied into one common pile. The votes are then counted and it is 
impossible to learn the number of votes a particular candidate got in 
any particular poll. This might be rather difficult in this Country 
because of distances, however, it is worthy of consideration. In some 
small polls in Canada the division of votes can all too readily indicate 
how a particular person voted. This should not be possible.

T o  summarize, I make my plea for (a) the immediate abolition of 
the ballot in use in New Brunswick which has on it the names of can­
didates representing a particular party; (b) an enlargement of the fran­
chise to include: Indians no matter whether they live in reservations or 
not; and persons living in poor houses; (c) a curtailment of election 
expenses allowed each candidate: (d) strict control over such mal­
practices as bribery, treating and undue influence.

I shall end with the thought that at least we in Canada do not 
suffer under laws similar to those in the United States where elec­
tion dates are established by statute. In Canada, of course, election 
dates are (except insofar as statutory limits as to the length of time a 
Government can hold office) set by the Government. This provides 
contending parties with the elements of a guessing game, confines gen­
uine electioneering to the few weeks before the contest, keeps the air­
waves relatively clear until the last frantic weeks and the faces of would- 
be men of destiny arc not hanging from billboards and telegraph polls 
for too long.

—by Gordon Fairweather,

L A W  S T U D E N T  S L A M E N T

My chest is as tight as a W rit of M andam us, 
B lackstone’s bursting m y fuddled head  
I am  (ipso facto) an ignoram us  
From  studying torts ’till my eyes are  red.
I ’m steeping my soul in Leake (on C ontracts) 
My b rain ’s in a tizzy, from  C ox (C.C.)
Gone are  my erstw hile social contacts  
From  spending m y evenings in "C h an cery ”
In yo u th , I considered Steve Leacock W itty  
Now "C orp u s Ju r is ” provides m y cheer  
I ’m so daft th at I chuckle when I read C hitty  
I am  “ nulla b o n a”, and dad blam es beer!

H erm an  Lordly



RESTRICTIVE COVENANTS
B ern a rd  C onnors  r.v. C onnors B ros., L td . u n d  Lewis C onnors and Sons, Ltd .

(19-11 l .D .L .R . SI)

The Privy Council judgment in 1940 in the case of Connors vs. 
Connors Bros, and Lewis Connors and Sons came up for decision in a 
recent Moot Court. Some points unconsidered by Lord Maugham 
merit a further discussion of tlie case.

The plaintiff had been a substantial stockholder in Lewis Connors 
and Sons Ltd. He had sold his shares to Connors Bros., Ltd. and there­
upon had entered into a restrictive covenant not to “either directly or 
indirectly engage in any other sardine business whatsoever in the Dom­
inion of Canada.“ Various transactions which are not material ensued 
Ten years later the plaintiff contemplating his re-entry into the sardine 
business commenced proceedings for an interpretation of the covenant.

Baxter, C. J. held that the plaintiff was bound by the covenant on 
the grounds that it was not too wide in the circumstances and was, 
therefore, reasonable between the parties. In addition, he held that 
it was in no way injurious to the public interest. The Appeal Division 
of the N. B. Supreme Court upheld the trial judge. On appeal to 
the Supreme Court of Canada, the judgement was reversed by a majority 
of the Court. On further appeal to tne Privy Council the judgement 
of Baxter C. J. was restored.

A brief review of the law respecting covenants in restraint of trade 
might be appropriate at this point. The law has changed considerably 
since ElizaDCthen bays due to the changing nature of trade and com­
merce. The Nordenfelt case (1) before tne House of Lords in 1894 pro­
vides the best illustration of the modern law. This was summed up by 
Lord Birkenhead in the McElliston ease in 1919: (2).

‘An agreement in restraint of trade is prima facie void and cannot 
be enforced unless, (a) it is reasonable as between the parties, and (b) 
it is consistent with the interests of the public.’’

The question of reasonableness of the covenant seems to be the 
decisive factor since there are no decided cases where a covenant has 
been declared reasonable and yet void as being inconsistent with the 
interests of the public. However Lord Birkenhead in the McEllistrom 
case commented that it would not be difficult to imagine such a case.

The question of onus creates some difficulty as well. It seems quite 
certain that the onus of reasonableness lies on the covenantee. However 
once reasonableness is established, the onus of proving inconsistency 
with the public interest appears to fall on the covenantor. Lord Maugh­
am indicated in the Connors case that the problem of onus will comc 
up for futher elucidation in the future, though he didn’t feel called 
upon to consider the point.
( / )  X o rd en fe lt  uv. M axim  X o rd en fe lt  G uns and A m m u n itio n  Co. IS9-I A .C ., 5 )?
(2) M (l.llistro m  vs. Hallym airllifrott C o-O perative A g ricu ltu re  and Dairy Society

19/ 9  A .C . 5/,Y.

L A W  S C H O O L  J O U R N A L  44
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In the Connors case Lord Maugham considered that the restriction 
cov ering the whole of the nominion of Canada was reasonable between 
the parties, sincc the business protected by the covenant did in fact 
extend over Canada generally. This is in conformity with the modern 
law. However it is submitted that this particular covenant amounted 
to a restriction world-wide in area. It applied not only to the sale 
of sardines but also prohibited processing. The covenantor is in fact 
denied the right to process sardines in Canada for sale anywhere in the 
world.. .Thus the covenantee is receiving world-wide protection in fact 
whereas only protection in Canada is required for reasonable protection. 
It is submitted that this covenant is unreasonable as between the parties 
and therefore invalid.

Lord Maugham dismissed the contention that the covenant was 
inconsistent witli the public interest, stating that to be so the covenant 
must create a “pernicious monopoly” calculatcd to cnhancc priccs to 
an unreasonable extent.

It is submitted that such a view is not in conformity with Canadian 
combine legislation, though it is quite v alid in England. It is extremely 
doubtful vvlicthcr the covenant would fall within the prohibition of 
S498 of the Criminal Code. Under this section the agreement is illegal 
only if its purpose is to restrain trade.

On the other hand the covenant might well be within the range 
of the Combines Investigation Act being “likclv” to operate to the det­
riment of the public. Furthermore it is quite ccrtain that the covenant 
would not of necessity have to result in the enhancement of priccs. It 
is sufficient if the covenant limits the activities of business. It is sub­
mitted therefore that Lord Maugham was in error on this point also 
and that the covenant was against the public interest as viewed by 
Canadian combines legislation.
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Rex V. Dunham
N. B. Supreme Court, Appeal Division, Nov. 8, 1949.

Accused com ing to the aid of a person resisting arrest and being  
choked by a constable — use of force against constable — reasonable and  
probable grounds for believing the constable would cause serious 
injuries — m isdirection as to use of reasonable force.

Officer Donner, a constable of the R.C.M .P. at Havelock, Kings, 
County, N. B., was serving a summons in the restaurant of the accused 
under the Intoxicating Liquor Act. He also possessed a search warrant 
to search the premises. In the course of the search the constable was 
hampered by one Cussack, who apparently intoxicated, resisted arrest. 
A violent struggle ensued, in which Dunham, the accused, fearing for 
Cussack’s life, struck Donner on the head with a pop bottle. The arrest 
of Cussack and Dunham followed.

Dunham was chargcd on three counts: (1) that lie unlawfully and in­
tentionally did assault Harry Donner, R.C.M .P., occasioning him bodily 
harm; (2) that he unlawfully and intentionally did assault a police officer 
engaged in the execution of his dutv; (3) that lie unlawfully assaulted 
Donner with intent to resist the lawful apprehension of himself by 
said Donner.

The trial judge acquitted the accused, when the jury affirmed his 
question “If the accused had reasonable appjehension that Constable 
Donner was going to kill Cussack, he would be justified in trying to 
prev ent the killing.’’ The crown appealed the case under section 101 3(4) 
of the Criminal Code, claiming tlie jury was misdirected. As the 
amount of force used by the accused had not been indicated, the 
Crown felt this would have greatly influenced the jury’s verdict. The 
Appeal Court held that there was a misdirection which warranted a 
new trial on counts (1) and (2) and with respect to (3) the appeal 
should be dismissed.

Among the interesting questions this case develops is the right a 
person has to interfere with an officer carrying out nis duty, inter­
ference with an officer should be permissable, as in this case, the person 
reasonably believed that without interference the officer would have 
killed the other party. As to the reasonableness or the force employed, 
that is a question for the jury to decidc. A pop bottle might seem like 
too much force. Seeing a man being choked to death by a police 
officer would motivate the ordinary reasonable man into trying to pre­
vent a possible death.

It is quite possible the officer’s excessive force was due to malice 
crcated by the victim’s forceful attempt to resist arrest. The police 
officer suffered no after-affects from the blow of the pop-bottle, there­
fore there is a prima facie case that the force used was not excessive.
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Salmond respecting defence of other persons, points out that old 
books placed a distinction between defence of persons with whom one 
is closely connected (a wife, child, or master; Leeward v. Blasely (1695) 
1 Ld. Raym. 62) and the dcfcncc of a mere stranger. Today this dis­
tinction is obsolete and every person has the rignt of defending any 
person bv reasonable forcc against unlawful force. (Salmond on Torts 
10th Edition, F. 334).

Prosser seems to have the same view as Salmond. He believes that 
an honest defence of a third party should enable the person to receive 
the same consideration bv the court as the third party who was attacked. 
(Morris v. McClellan, 1908, 154 Ala. 639).

—bv Donald J. O ’Brien, 
' U.N.B. Law School

ROLAND A. BREWER, B.C.L.
Barrister - Solicitor

D IA L  8 671  8 4  C A R L E T O N  S T R E E T

FREDERICTON, N. B.

DOUGHERTY, WEST and GUNTER
Barristers and Solicitors

C.*L. DOUGHERTY, K.C. 
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BOOK R E V IE W S
PALM ER'S PR IV A TE COM PANIES; by J. C H A R LE SW O R T H .

STEVENS & SONS LTD ., LOND ON. 1949, 41st E D IT IO N  
PP. VII, 98. IND EX S SHILLINGS.

This is ano ther of those adm irable  little  pham plets in “T h is is The Law” Series. 
It deals sum m arily with the form ation and advantages of English p rivate  com­
panies. It considers briefly the m ode of converting a business into a private 
com pany and it covers a wide range of problem s which must necessarily be faced 
by lawyers who are called upon to nurse com panies th rough  «.he full gam ut of 
their existence, from the cradle of incorporation  to the grave of w inding-up

A "private  com pany” is defined as a company which raises its capital and 
makes its o th er financial arrangem ents privately, w ithout inviting  the  public  to 
finance it in any way. T h e  principal a ttrib u tes  of such a company are that the 
right to transfer shares is restricted, the num ber of m em bers in the com pany is 
lim ited and invitations to the public to subscribe for shares o r debentures are 
p rohibited .

I he a u th o r deals seriatim w ith the great advantages which a company has over 
a partnersh ip . In one notable passage, sparkling with literary excellence, the au tho r 
poin ts out th at the Com panies Acts, by setting a lim it to the liability  imposed 
on a person who ventures risk-capital in an enterprise, have, in effect, struck off 
the fetters imposed by the  common law on freedom  of contract and have em an­
cipated the com m unity a t large from the tyranny of un lim ited  liability.

T h e  booklet abounds in general principles and  in the  broad in terpreta tions of 
sta tu tory  law. Only a m ere handfu l of cases are cited and  the a u th o r avoids detail. 
In organizing and in w riting his work in this m anner, the au th o r has m ade it 
very interesting and readable. It is u n fo rtu n ate  that m uch of the inform ation 
relates exclusively to English company law and has, therefore, little  relevance 
to the existing New Brunswick anti federal company law.

J. Carlisle Hanson

GILES, F. I.; T H E  M AGISTRATES C O U R TS 
PENGl IN BOOKS. H A R M O N D SW O R TH , MIDDLESEX 1949.

218 PP. INDEX. 35 CENTS

F. T . Giles, the au th o r of this book, is a laym an, b u t he has the advantage 
afforded few o th er laym en of sitting  o u t ha lf of his waking hours in the Magis­
trates C ourts of England. D uring this tim e he has acquired  an am azing knowledge 
of law, l>oth substantial and procedural. T h e  charm  of the volume lies not so 
much in the legal knowledge expressed, as in the  plain  o rdinary  language with 
which it is w ritten.

Mr. Giles has kept away from latin  phrases and hackneyed legal express­
ions. He has presented, in the language of the m an on the street, an excellent 
treatise on the practice, jurisd ic tion , aims, and  shortcomings of the sum m ary 
courts in England. T h e  work is adm irably  suited for law students for th a t reason.

C anadian  courts are guided in m atters of procedure by the crim inal code of 
C anada. In this code is h idden  a surprising  am ount of law. I use the  term 
"h id d en ” not by accident, but with a purpose. I believe the  C anadian  C rim inal 
code to be one of the most incom prehensible statu tes in existence. It has been 
am ended and re am ended to such an ex ten t that it takes far m ore than  m ere legal 
genius to  elict certain  m eaning from its hodge-podge pages of mis placed provisions.
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T o  any genuinely suffering student of crim inal law I would readily recoin-, 
mend “T h e  M agistrates C ourts." ll  will at least give you an inkling of th e  
general scope of eases which are  usuallx tried  in the inferior courts. K\en :«»ore 
than  th at, it will afford some assistance in deciding w hether it is advisable to have 
anv given case tried  by a m agistrate when you are faced with a choice.

T h e  book can be ob tained  in pocket-book form from Riverside Books 1.united  
47 Green Street, St. Lam bert, P.Q. a t the price of thirty-five cents. Much m ore 
money has been spent before now on m uch less book. Try it.

—Jo h n  T . Gray
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Editorial
NEW  HORIZONS FOR THE LAW STUDENT

lo i  ihe rational study of the law. the hlack .lctter m an mav l»c tlie- 
m an of ilic présent, but I lie* m an of t lit* fu tu ie  is the in.in of statiMics 
and  the m aster of economics.”

--Oliver W endell Holmes

At its annual convention during tlic past summer, the New Bruns­
wick Barristers’ Socictv instituted some far reaching reforms in legal 
education. As from lOsl ,  no person will be admitted to the provincial 
bar unless he 01  she has attended the regular course of instruction at 
a recognized law school. Moreover, and perhaps more important, 1 10 
student will be admitted to the U .V B . Law School unless he or she has 
obtained or is about to obtain a bachelor’s degree 111 arts or science.

These changes have been brought about In the changed role of 
the lawyer in socictv. Tim e was when a successful lawyer needed to 
be little more than a mere technician, a word merchant or a practiscr 
of legal quackery. It is now recognized that the mere technician is 
not enough to meet the needs of modern socictv. Now, legal education 
is to be built upon a more solid foundation, namclv, upon the broad 
base for liv iug provided bv a stuck of the arts and sciences.

Am discussion of legal education inevitably brings up another 
point: namclv, what is the purpose of legal education? Naturally the 
prime purpose of our law sc hools is to train law vers for the task of 
pleading, administering the law and so 0 1 1 . But this is not the only 
purpose. As Mr. Justice Rand lias said, law vers arc part of the admin­
istrative structure of the state. The performance of this role entails 
a knowledge of economics, political science and philosophy. Even a 
nodding acquaintance with these subjects will cause a lawyer to recog­
nize his functions in and his duties towards his society. University' 
training is the most appropriate method of bringing hom e to prospec­
tive lawyers the responsibilities which they have in our modern world.

I11 short, then, the function of universitv training in arts and law is 
to provide purposeful education for persons who desire to pursue the 
study and practice of law. By long training and wide scholarship anv 
fully matured lawyer must conic to glimpse trie social purpose of law v ers. 
T he soc ial purpose of our profession is the honourable task of making 
law become the handmaiden of justice. Iiulividuallv and collectively, 
this is the high purpose to which the practice of our profession calls us.
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W e owe it to ourselves and to the honour of our calling to reject any 
aim or goal which would debase the profession. Thus, to those who 
believe that law is nothing more than the handmaiden of Business, we 
would say this:- T he logical application of this philosophy would mean 
that lawyers would become nothing more that parasites doomed to the 
servile and destructive occupation of nibbling at the fringes of enterprise. 
If law is nothing more than the handmiaaen of Business, or Govern­
ment, then the rule of law becomes little more than the tool of the 
powerful. Surely our legal system should exist for the benefit of the 
many.

Our legal system, so far as legal training is concerned, should strive 
to give expression to these ideals. Our Law School is the means; the 
excellence of our profession is the end. Law students and lawyers 
might with crcdit, adopt the ancient dictum of that great philosopVier- 
lawyer, Francis Bacon, which is the motto of the British Institute of 
Actuaries: “I hold every man a debtor unto his profession, from the 
which as men of course do seek to obtain countenance and profit, so 
ought they endeavour by way of amends to be a help and ornament 
thereto.”

J. C.  H.• • • • •

COURT MARTIAL APPEALS
It it with interest that members of the legal profession, especially 

those with a military background, learn of tne establishment of an 
Appeal Board for Courts Martial. This is an overdue step in the 
right direction. Little has been published in connection with the 
matter and it is to be presumed tnat the Board will come under the 
jurisdiction of the Judge Advocate General’s Branch, and will be com ­
prised of officers with legal training.

The practice in Canada has been to have an Assistant Judge 
Advocate General in attendance at Courts Martial, but, this has not 
always been possible. D ue to the exigencies of the service and oper­
ational commitments, Assistant Judge Advocates General often are 
not available to attend the various Courts Martial held in scattered 
parts of the large military commands. This results, in many cases, in 
Courts Martial being held with no proper legal guidance.

Before the institution of the Appeal Board, Area Commanders 
had the power to mitigate sentences handed down from the courts in 
their area. This, however, was not in the nature of an appeal. It 
was solely the opinion of the Area Commander on perusing the record 
of the Court. This practice will no doubt continue, but with the 
added assurance to the accused that his case will be heard by a board of 
officers trained in law.

It is an integral part of every officer’s training to study the military 
law as contained in the regulations. Legal officers have the advantage 
of their training in distinguishing points of law and rules of evidence 
which arise during a hearing.
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W ith the tremendous expansion of the services during war time 
it is natural that Courts Martial increase in number. Officers who sit 
as members are vcrv often reservists who have been called up or young­
er officers commissioned in peace time. Mam of these have no 
knowledge whatsoever of Courts Martial procedure with the result 
that the accused could suffer some measure of injustice. It is true 
that the Judge Advocate General’s Branch review these Courts Mar­
tial; but review will not thwart a miscarriage of justice.

It w'ill be argued by some that these officers should know their 
military law, or that thcv should not be detailed for Courts Martial; 
but with an expansion, as in the last war, of from six thousand to 
over half a million personnel in the armed forces, it is impossible to 
find the qualified personnel available as needed. Field units and units 
in isolated distrists have little hope of finding legally trained personnel 
for Courts Martial work.

During the last war permanent Courts Martial boards were set up 
in various districts. These usuallv included officers with legal train­
ing and operated succcssfullv. 1 lovvcvcr, thcv could not be compared 
with a court of first instance, and their decisions were final, subject to 
approval of the Area Commander. In no wav did thcv resemble a 
Court of Appeal.

It is not known at this time what, if am , regulations will govern 
appeal from a District, Field or General Court Martial to this new 
Board. It is to be hoped that the rules of procedure will not govern 
the appeal too stringently.

Anon.

D ining  the spring term  five evening sem inars were held. T hey were designed 
to stim ulate student interest and in he of practical use. All sem inars were well 
attended. Speakers and topics were: lio n . Dr. A. I*. Paterson (C onstitutional R e­
lationship  between D om inion and Provinces); II. R. Cuss (Office \d in im istra tion); 
Judge Comeau (T he  Law yer’s Relation w ith Juven ile  Problems); G. Earle Logan 
(Divorce Practise); E. X. llu estis  (Probate and A dm inistration Piaclicc).

ROLAND A. BREWER, B.C.L.
Barrister - Solicitor

DI A L 8 6 7 1  8 4  C A R L E T O N  S T R E E T

FREDERICTON, N. B.
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C R IM E A N D  T H E  SOCIAL SC IEN C ES (1)
C rim e is both universal and variable. Viewed as liehaviour, crim e may be 

said to exist in all hum an societies; as content, however, all hum an societies dev­
ise th e ir  own definitions of what constitutes crim inal behaviour. W hat passes for 
crim e in one society may well be regarded as norm al behaviour in ano ther. T h e  
fram e of reference for the definition of crim e in a given society may be said to  be 
the p revailing  system of norm s, the prescrip tion  which spells ou t what that soc­
iety regards as acceptable behaviour on the p art of the individual.

In recent years a great deal has been w ritten  about the effect of society upon 
the  indiv idual. His behaviour has been said to be the result of conditioning, of 
tra in in g  to the system of norm s of his society. In  some quarters, there has been 
a d isp roportiona te  em phasis upon this “determ inistic" point-of-view: the  hum an 
being has been considered almost entirely  as a m echanistic organism, responding 
to  the  socially inherited  modes of behaviour. W hile this conception is vital to the 
social sciences, the  fact that certain elem ents (and the  crim inal group is such an 
elem ent) of a population  in a given society participa te  in the type of behaviour 
which does not conform  to the “n o rm al” m ust be taken into account for m ore 
com plete understand ing  of social life.

C rim e then,m ay be defined as consisting of behaviour which society feels does 
not conform  to what society defines as desirable. From this, it follows th at, in 
o rd e r to be placed in the category of crim e, behaviour must be of the type th at is 
felt to th rea ten  the welfare of the group, the socially recognized "rights of ind iv id­
uals o r  groups of individuals in society. As a safeguard against such "dangerous” 
behav iour, societies devise systems of social control for the allocation of au th o rity  
in o rd e r to ensure that the behaviour of the indiv idual will conform to thc“collect- 
ive w ill” : by providing threats of re trib u tio n  to the would-be offender and by 
fo rm ula ting  ap propria te  punishm ent for the  individual who has been found 
g u ilty  of an ti social behaviour.

T w o ou tstand ing  tvpes of social control have been recognized by the social 
scientists: the “ in te rn al” control arising from isolated, inform al hom ogeneous social 
life characteristic of the small prim itive group and, to a lesser extent, of contem ­
porary  inform al groups; and the m ore form al “ex terio r” application of sanctions 
upon  tin- individual so prevalent in m odern life. Sutherland offers a brief fu n ction ­
al descrip tion  of these two types:

"D uring  all previous history society was organized on the basis 
of prim ary, face-to-face groups. Each group was largely self- 
sufficient and isolated from o th er groups. All m em bers of a group 
had  the same trad itions and were confronted by the same problem s.
In that situation control was spontaneous and easy...........T h e
control o f ...........secondary relations has not yet been developed.
We do not have sufficient un ifo rm ity  of interests or sufficient 
un ifo rm ity  of a ttitudes regarding o u r interests to have a spon­
taneous control. Each individual o r small group attem pts to get 
the  desired objects, with little  regard for society as a w h o le .. . .A t  
the same tim e, the present is an age of diversity of opinions,
standards, and codes...........W e do no t like the variant activities of
o th er groups and we a ttem pt to stop them  by laws. W e a ttem pt to 
compel uniform ity in the beliefs and activities we regard proper.” (2)

1. For a m ore elaborate treatm ent of the ideas expressed in this paper consult: 
BARNES, H. E. and TEE T ER S, N. K., New Horizons in Criminology,  New York, 
P ren tice  Hall, Inc., 104T> and HOHSE, F. N .,T /ie Range of Social Theory,  New 
Yory, H enry Holt and Com pany, 1929.

2. SUT H ER LA N D , E. H., Criminology,  Ph ilade lph ia , 1924, p. 21.



10 U .N .B .  LAW'  S C H O O L  J O U R N A L

M an’s conception of «i into and  criiuinal behaviour lias ( hanged radically with 
tIn- changing times. In cailv  prim itive days — and am ong ilie few rem aining 
prim itive groups — the crim inal was regarded as an individual infested with evil 
spirits. I he m etaphysical tem per of a superstitious people in terpreted  crim in ­
al behaviour as the work of evil spirits, and punishm ent was designed to rid the 
group  <>f (he evil sp irits in one way or ano ther. Ii is interesting to note that re t­
ribu tion  was directed not specifically tow ard the individual, but toward the evil 
spirits which were believed to possess him .

I he pagan spirit gave way to the C hristian in te ip re ta lio n  of crime. Early 
Christianity regarded the  pagan “evil sp irits" as the Devil.” The crim inal was a 
m an possessed of the Devil; this was the contrast conccption of C hrist. T h e  C hrist­
ian religion, according to this early view, oflcicd sanctions and m eaning to the 
sociallv accepted behaviour patterns, while (lie Devil and his cohorts struggled to 
coii(|uei m an’s soul. C rim inal behaviour, therefore, was an index of the fact th a t 
the Devil had gained lull possession.

Xnothct con tribu tion  lo the llieorv of crim e, and one that persists to the p res­
ent dav. was that p iovidcd by the prolific Creek philosophers in their doctrine of 
"free will." Accoiding to this doctrine, the  crim inal is a perveise free moral agent; 
he is ;i crim inal hv c h o ic .  and not because of circumsianccs or conditions. In 
jhe  same way. of coirs;*, the law -abiding p-ison has ;ilso chosen his own "way of 
life." I Irs notion ol licc w ill” as an explanation  ol c iim iual behaviour, accord­
ing to I*;iints and Icc tr is . "still provides the foundation  loi nearly cvc-iv existing 
(liiu iu a l code and constitutes the  intellectu.il I i .mii>- of reference loi out court 
procedures and out adm iu istration  ol crim inal institu tions.” i3)

I liese three approaches to the understand ing  of crim e have fallen or been 
i (placed, however, hv the I lend toward a more ra tional, scientific understanding 
ot hum an socielv and hum an behaviour. I lie em eiging piotn inence ol the social 
sciences toward the clos;* of the* I’.lth ceiuurv vv.is marked by the discarding of these 
previous notions, and crim e began to he regaided as a social phenom enon. In their 
a ttem pt to ¿;chic*v« .1 rational understand ing  of hum an behaviour, social scientists 
found it necessary (<> study man within the context of his social life. O ut of this 
a ttem pt there arose the foim ula that crim inalitv results from the social conditions 
in which the crim inal lives, or from the personality which emerges out of his 
social and psychological background. Devine’s statem ent is a graphic illustra tion  
of this changed thinking;

“ I he question which I raise is w hether the wretched poor, the 
poor who sillier in their poverty, are  pool because they are shiftless, 
because they are  undisciplined, because they drink , because they 
steal, because they have superfluous children , because* of peisonal 
depravity, pe sonal nu¡¡nation  and natural preference; 01 w hether 
they are shiftless, and iiudiscipliucd and d iin k  and steal and are 
unable to care for tlieii too iitiim ious children because oui social 
institu tions and economic arrangem ents arc* .it fault I hold
that personal depravitv is as foreign to anv sound tlic*oiv of the 
hardships of tli» m odern poor as witchcraft o r dem oniacal possess­
ion; that these hardships are economic, social, transitional, m easur­
able. m anageable. Miserv. as we sav of tuberculosis, is com m unic­
able. cu rab lr. and preventable." (4)

Most of the  social sciences have con tribu ted  to this (hanged thinking. Psy­
chology, for exam ple, has directed our a tten tion  to the possible relationships between 
abnoim al m ental make up and abnorm al behaviour. Psychologists have devised 
tests which a ttem pt to  discover the relationship  - if anv - In-tween feeble m inded­
ness and crim inal behaviour. 'I his does not mean that all tcchle-m inded in d iv id ­
uals are po ten tial crim inals, but it must be recognized that the suggestibility of the 
feeble-m inded make them  particularly  prone lo crim inal hchavioui when the proper 
social conditions are present.

.‘I. nli. lit .  1». ,‘J
4. l i l  A INI . I I . \ l i \ i  i \  mill il\ ('.nines. New \o ik .  I * N I* I. t hap. I
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M ore recently, psychiatry has been preoccupied with the study of m ental d is­
eases, which has provided some clues to the m ental causes of crim e. Moreover, the 
m ethod of psychiatry, indiv idual treatm ent of m ental illness, illustrates the im p o rt­
ance of studying the indiv idual in o rder to get at the factors which make the  person 
crim inal in his behaviour.

T h e  con tribu tion  of economics was that of em phasizing the economic aspects of 
crim e. T h is point of view, in its extrem e form, regards poverty as the p rim e cause 
of crime. More extrem e economists have seen fit to employ M arxian ideas in their 
theories of crim e, and one Dutch economic crim inologist has defined crim e as a 
term  applying to acts harm fu l to the interests of some groups of persons who have 
at their comm and the power necessary to enforce their will. (5) Economic caus­
ation, especially that relating  to poverty, is not rigidly true, however. In o u r own 
contem porarv society, the phenom enon of “white-collar crim e” can hard ly  be ex­
plained by this theory. R ather, it has been pointed out the “economic causes of 
crim e are not due to want alone, (.reed  as well as need encourage crime. Indeed 
in o u r day, greed and economic am bition  produce far more serious crimes than any 
that result from misery and poverty. (6)
Sociology and Social Psychology have stressed the  sociai factors inherent in crime. 
“ Any society has the crim inals it deserves,” runs i n  aphorism  devised by French 
sociologists and criminologists. One of the early fren ch  sociologists who suggested 
in te rp reting  crim e as a social phenom enon p u t forward the theory th at " im ita tio n ” 
is the  m ain force causing and governing crim e. (7) L ater D urkheim , ano ther 
French socioilogist believed th at crime stood in direct p roportion  to the  degree 
of integration and solidarity of the social group to which the individual belongs. (8)

More contem porary studies by sociologists have rtcognizcd the im portance of 
o th er social aspects of crime. Research has shown that there is a tendency for crime 
to occur in urban  areas, and a ttem pts have been m ad : to study the relationship  
between the cu ltu ral background of the areas to the t>pe and frequency of crime; 
slums and semi-slums have been pin-pointed  as “delinquency areas.” Sociology has 
shown the  necessity for taking into account such facts as cu ltu ral conflict and  the 
m obility  of m odern life.

T hese contributions, am ong others, have resulted in the developm ent of a 
science of crime. T h e  phenom enon of crime is viewed as a function of individual 
and  social factors which cannot be rationalized in terms of a general single-cause 
theory. T rea tm en t of the crim inal m ust be governed by this view of crim e. We 
have already witnessed a startling  transform ation in the treatm ent of juvenile de ­
linquents, but the new techniques have not spread to all branches.

Tot) often, in the study of crim inal law, the student must make a full-tim e 
pursu it of becoming fam iliar w ith rules and  regulations, precedents and ju d g ­
ments, their im plications and relationships. T h ere  is. perhaps, very little  tim e in 
which to ponder the social im plications of crim e. E nlightened treatm ent of the 
crim inal and, perhaps, a lessening in the occurence of crim inal behaviour can only 
result from  an understand ing  of crim e in all its social im plications. It is far too 
idealistic and unrealistic to hope that crime itself can be abolished; the weakness 
and fallibility  of hum an  na tu re  is too universal to make this applicable.. But 
crim e can be dim inished.

by Professor A lbert T un is ,
Department of Psychology and Sociology 

University of  New  Brunswick

5. BOCiN'FR, A. Criminality and Economic Conditions,  tr. by H. P. N orton, 
M odern C rim inal Science Series, Boston, 1916, p. 379.

6. BARNES, H. E. and T EE T ER S, N. K.( op. cit., p. 6.
7. See discussion on T A R D E , G., in HOUSE, F. N., op. cit., p. 323.
8. See discussion on D U R K H EIM , EM ILE, in BARNES, H. E. and T EE T ER S, 

N. K., op. cit., p. 6.
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THE LIABILITY OF THE SOLICITOR -  TRUSTEE
1. IN T R O D U C T IO N .

The subject matter of this crsav has not been directly considered 
bv judicial authority, and the cas*.s that we shall examine deal mostly 
with such problems as indemnity, gitts, costs, undertakings, and remun­
eration, in transactions between solic itor and client. From these eases 
we must attempt to find out whether there is am rule of stricter liability 
for the solicitor, who is acting as solicitor and trustee of the one estate, 
than for the lay trustee.

W e arc here concerned onlv with express trusts treated either 
inter vivos or bv will, and for convenience, we shall refer only to the 
trust created b\ will, although the propositions wc shall attempt to 
formulate, will applv cqualh to trusts created inter vivos and by will.

Fquitv has not alwavs adopted a fixed and definite standard to 
determine the liability of a trustee for breath of trust. During its 
history, cquitv has swung from a high standard to a higher and almost 
intolerable one. Statute law lias relieved trustees from this responsibil­
ity in certain cases, and even courts of cquitv themselves have realized 
that the high standard thc\ had set max defeat its own purpose bv 
making the trust unpopular; nevertheless the precedent for the higher 
standard remains and may be revived in case of need; it will be the 
subject of this essay to suggest that the court would revive this higher 
standard in the ease of the solicitor trustee.

T he term “Breach of Trust” is an clastic one, what may be a 
breach of trust for one set of facts, may not be so for another. T he  
confincs of “Breach of Trust” arc never closed. (1)

W hen a solicitor is acting only as a trustee and not also as solicitor 
of the trust estate, his liability will be the same as any other profession­
al or business man, who suddenly finds himself appointed a trustee. 
The special ease we arc considering is that of the solicitor, who is act­
ing as the solicitor of, and trustee to, the same trust, and who is advising 
his bencficiarics, and co-trustees of their rights, duties and respon­
sibilities under the trust.

The relation between a solicitor and his client is confidential and 
fiduciary; so also is the relation between a trustee and his beneficiary-. 
The position of a solidtor-trir,tee, must merit special consideration by 
courts of equity. Very often the solicitor will have drawn up the W ill 
or other instrument treating the trust; thus a confidential and fiduciary 
relation will have preceded, and vcrv often will have been responsible 
for the appointment of the solicitor as a solicitor trustee. This itself 
would be sufficient to demand the closer scrunitv of the courts.
( ! )  I h i i h i n x  M o d rn i  l-.ijtulx lu l  id .  ¡i. 2(>/
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A iiost of duties mav be mentioned which, by their nature, must 
be fulfilled alike by lav and solicitor trustees. For example: the duty 
to render an account, to observe the rule in Howe v. Lord Dart­
mouth (2). N o one can be compelled to assume the duties of a 
trustee but the courts will not permit anyone who has assumed these 
duties to sav that he lacked business or professional experience. 
Stupidity or ignorance, as well as wilful default, may be a ground for 
liability. There are many such cases in the reports. The duties of a 
trustee arc enfoccd without regard to the personality or qualifications 
of the person acting.

The liabilitv of the ordinarv trustee may be both civil and crim­
inal. The solicitor, being an officer of the court, is subject to a penal 
liability outside the scopc of criminal law and unknown in other pro­
fessions. A study of both the penal and the civil side of liability may 
reveal some general principle that will answer the enquiry of this 
essay.

II A R G U M E N T
As a rule trustees arc all equally responsible to the beneficiaries 

for any breach of trust. N o trustee can set up as a defence that may 
amount to a breach of trust, and it has been laid down that a trustee is 
not entitled to any indemnity against loss brought about by following 
the advice of his co-trustee who happens to be a solicitor (3). The 
latter is protected in the same way as any other person who is carrying 
out an onerous duty. But when a trustee has relied innocently with­
out negligence on the advice of his solicitor-co-trustec, the position 
may be different. There is no authority directly in point, but Ham­
mond v. Walker (3) is authority when the solicitor is acting only as 
trustee and not as solicitor-trustee. T he rule here suggested is that 
there may be a right to indemnity in the co-trustee where the solicitor 
trustee is acting qua solicitor in the trust administration.

There is some support for the proposition that a lay trustee may 
be entitled to indemnity from his co-trustee who is a solicitor-trustee. 
Reillv v. Lockhart (4) is an example. Here, a solicitor-trustee who 
had been entrusted with the management of the trust, was held liable 
to indemnify his co-trustee for the costs and expenses of proceedings 
arising out of his negligence. In a later case (5) this right of indem­
nity was extended to cover all loss arising by the solicitor- trus­
tee's negligence. W e must be cautious in our acceptance of this 
case as an authority for the broader liability. Cotton, L. J. felt that 
such a rule did exist but the authorities that he cited cannot be said to 
go as far as his Lordship contended. In the same case, Fry, L. J. em­
phatically and unequivocally refused to recognize any such rule even in 
the case of a solicitor-trustee. Bowen, L. J. diffidently agreed with 
Cotton, L. J.
(2) (1802) 7 Ves 137
(3) H a m m o n d  v. Walker (1854) 3 Jur. N.S. 686
(4) (1856) 25 L.J. Ch. 697. See also in re. Linsley (1904) L.J. Ch. 841.

and in re. Turner  (1897) 66 L.J. Ch. 282.
(5) Baltin v. Hughes (1886) 55 L.J. Ch. />. 472.
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A distinction was drawn in I lead v. Gould (6). A trustee wlio had 
participated with his solicitor-trustcc in the trust management was held 
to have no right of indemnity whatever. As a general rule, equity will 
not recognize a passive trustee in an active trust. W here a solicitor is 
appointed trustee either bv the court or the instrument and is entrusted 
with the management of the estate, the court will consider his co-trustee 
in thc<?apacitv of a passive trustee. This is borne out by the policy of 
indemnity. Since a distinction is made between an active and passive 
trustee in this case, we may say with some force that the court’s policy 
is in favor of some indemnity for the passive but innocent trustee, otlicr- 
wisc it would be needless to draw anv line at all. The authority of 
Bahin v. Hughes (S) must rest upon its age rather than its merits. 
Since it has never been overruled, we may take our stand that it 
represents the law. At any rate, it is a pointer, indicating the policy 
of the court, when the liability of the solicitor-trustcc arises.

The strong language of Lord Haldane’s speech in Nocton v Ash­
burton (7) cannot be overlooked. The ratio must ncccssarilv be lim­
ited to the case of solicitor dealing with the client’s own personal 
business. But the great authority of Lord Haldane, as an equity jurist, 
compels us to respect his wide dicta which may be said to cover all 
cases of solicitor and client even where both arc trustees of the same 
estate. The result of all these cases is that a solicitor may be held liable 
qua solicitor to indemnify his client against loss in certain circum­
stances and, therefore, that a solicitor-trustcc must indemnify his client 
trustee, where the solicitor is negligent, and the co-trustcc is innocent. 
The co-trustcc mav be considered constructively the client of the solic­
itor because of the natural confidcncc which the former will place in 
the latter. The standard which is cxpcetcd of the solicitor in all the 
foregoing eases is that of the prudent solicitor. W hen acting as 
trustee he must act as a prudent business man would act but lie must 
also apply the prudent standard of the solicitor if lie works professionally 
in the trust administration. Trustees empowered, for instance, to 
invest in the mortgage of real estate mav consult and rely on their 
solicitor-trustcc as did Lord Ashburton in his own personal business. 
Thus the rule in Nocton v. Ashburton (7) lends its support to the other. 
The solicitor’s responsibility is clear and it can surely be no dcfcncc 
to the negligent solicitor that his co-trustcc is under a fiduciary relation 
to another. Thus Nocton v. Ashburton (7) would support the prop­
osition that a fiduciary relation w'ill exist in a solicitor whose client is 
his co-trustcc.

W ere all this authority, we might justly hesitate to accept the 
principle of indemnity to which we have referred. There is, however, 
another line of eases covering a slightly different matter which throws 
some light on the attitude of the court to the dealings of a solicitor. 
These eases deal with the enforcement of what is called the “solicitor’s 
undertaking”. The climax of this scries is Re. Hilliard (8) where it was
(A) (IS99) 2 Ch. 2*1).
(7)  ( W V )  .V? / . . / .  Ch.7X1.
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held that a solicitor may be liable upon his undertaking, notwithstand­
ing that such undertaking would not be enforceable as a contract or 
impose liability as an estop,pel. In the course of his judgment, Coleridge 
J. said—“The court does so (i.e. enforces the undertaking) with a view of 
securing honesty in the conduct of its officers, in all matters which they 
undertaKe.” Halsburv (9) dealing with the same matter, comments as 
follows — “The Jurisdiction (of the court to enforce undertakings) is 
based upon the right of the court to require its officers to a high stan­
dard of conduct.” In United M ining & Finance Corp., Ltd. v. Becher 
(10) the trial judge held that the court would enforce these undertak­
ings' regardless of the lack of imputations of dishonesty. The process 
or the court may be used against a completely honest solicitor and in 

favor of a stranger who may not be his client and in cases where the 
solicitor has acted gratuitously. The solicitor must act in the capacity 
of a solicitor in relation to the undertaking.

All the authorities (11) are agreed on the high standard of pro­
fessional conduct which the court requires. The rule is of universal 
application and is not limited to any particular class of business provid­
ed that the undertaking be made in the course of c.uty as a solicitor. 
There can, therefore, be no objection to its application between 
solicitor-trustec on the one hand and co-trustee, cestui que trust or 
strangers to the trust on the other, to render a solicitor liable where he 
has not been negligent.

These cases illustrate the general policy of the court in reviewing 
the conduct of solicitors: a policv suggestive of and consistent with a 
practice of strict scrutiny. There can be no room for doubt that the 
lay trustee is outside the application of this and equally no room for 
doubt that here exists a potential of increased liability to the solicitor- 
trustec.

It is a general principle of equity that a trustee cannot make a 
profit out of the estate. This is a corollary of another rule 
approved by Fullerton, J. A. in McLcllan v. Newton (12) that “it is 
a rule of universal application that no trustee shall be allowed to enter 
into engagements in which he has, or can have, a personal interest con­
flicting, or which possibly conflict, with the interests of those whom he
is bound by fiduciary duty to protect.........So strictly is this principle
adhered to that no question is allowed to be raised as to the fairness 
or unfairness of the transaction; for it is enough that the parties object."
(8) (1S45) I..]. (¿.B. 225.
(9) Laws of England Vol. X X X I  P. 1008.
(10) (1910 79 J.J. K.B.
1006 and at

P. 1008
(11) See also lies a solicitor exp. Hales (1907) 76 L.J. K.B. 931 where it was held

that lapse of  time is no bar. These undertakings are enforced summarily  in
England under R.S.C. 0.52 r. 25.

(12) (1928) I.D .L.R. 189 (C.A. at P. ¡91.
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There ran be no doubt of the soundness of such a mlc nor of the urgen­
cy of its strict application. Its importance here must be tested by 
its application to solicitor-trustec.

T he rule is so wide and emphatic that it might be expected to 
apply to lay and solicitor trustees alike. Thus it would appear that 
equity made no distinction. There is some authority that in the ease 
of the solicitor-trustec the foregoing result is obtained bv another line 
of reasoning showing the particular disfavour of the court towards 
the solicitor trustee. In New v Jones (13) the court held that it was 
an incapacity in a solicitor-trustcc to receive costs and that this in­
capacity was passed on to his firm. W here an instrument entitles 
the solicitor to his costs and charges, it will be strictly construed (14). 
Any claim under a testamentary instrument will be construed as a 
legacy and the solicitor will be entitled to nothing if the estate is 
insolvent (15). The claim will be subject to Icgacy duty (IS). Thus 
lav trustees may receive remuneration under the trust instrument 
without the imputation of a gift. If the settlor or testator has seen fit 
to reimburse them in this way. the court will take no objection. The  
solicitor-trustec takes such a benefit grudgingly granted by the court 
as a mere gift of the privilege to charge for his fees and costs.

It may be well to interrupt the argument at this point with a few 
words on the court’s policy towards a gift inter vivos from a client to 
his solicitor. Kindcrslcy, V . C. reviewed the authorities in Tomson 
v. Judge (17)where he laid down the firm rule that a gift bv a clicnt 
to his solicitor cannot be sustained while the fiduciary relation con­
tinues to exist. It docs not ccase to exist simply because the solicitor 
is acting gratuitously or becausc the clicnt is no longer consulting the 
solicitor in legal business but continues as long as the confidcnce 
naturally arising from the old relation continues (18). T he onus of 
proving the discontinuance is always upon the solicitor. W hat is the 
difference between a gift inter vivos and a gift by will? It is submitted 
that the legal position of both when they are acccptcd by a solicitor 
is the same. In the ease of a will, there mav be a period between its 
making and the death where no fiduciary relation will exist. This is 
the solicitor’s burden to prove and until this is done the gift should 
be construed as invalid. Although there is no authority for this 
proposition it has the merit of being consistent with principle.

It is therefore possible to elicit a completely different reasoning 
in dealing with the costs of the solicitor-trustec. It springs from the 
complete incapacity in the solicitor to accept payment; an incapacity 
that is relaxcci only occasionally.
(13) (IS33) 11 F..R. U29.
(U) Harbin x>. Darby (IS60) 28 Beau. 325.
(/*) While ,  re Pennell  j>. Franklin (1898) 67 /-./. Ch. 502.
(17) (IS'O) 19 Ch. 107.
(18) Demerara Hausile Co. i>. H ubbard  11923) AC 673.
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This argument is not altogether without support. Vice-Chancellor 
Turner in Lincoln v. W indsor (19) laid it down that a solicitor-trustee 
is entitled only to out-of-pocket expenses whether lie is a sole trustee 
or is acting with others. The reason given is that these costs (in lion- 
contentious matters) arc not automatically subject to the scrunity of 
the court and would be so subject only if the bcncficiarics should object 
to them. In Craddock v. Piper (20), Lord Cottenham remarked that 
a solicitor-trustec is very likelv to be entrusted with the exclusive man­
agement of suits conccrning trust property and with a large discretion. 
This case dealt with the allowance of costs in contentious matters 
and His Lordship decided after reviewing the authorities that a solicit­
or was, m such a case, entitled to costs only when acting for himself 
alone or for himself and co-trustees. They are allowed if they are not 
increased by the action of the solicitor. The reason that costs such 
as the above arc permitted is that they must be taxed and are there­
fore strictly supervised bv the Court. Our interest in this case is not 
so much a concern with the allowance of costs as with the fact that it 
should have been so long unsettled that such costs would be allowed. 
It is almost as though the accepted principle of practice had been that 
a solicitor-trustec was not entitled to any costs at all. The very strict 
and parsimonious allowance to solicitor-trustces in such a case even 
where court supervision is automatic leads to the general principle 
that the position of a solicitor-trustec involves the very highest stand­
ard — one that will ensure by every means that no conflict of interest 
and dutv will arise.

Under the Trustee Act (21) a trustee whether appointed by deed, 
settlement or will is permitted such an allowance for his care, pain 
and trouble as may be granted by the court. This section includes 
solicitor- trustees as well as others. Under a Nova Scotia Statute (22) 
it is cnactcd that a solicitor will be entitled to charge for his profession­
al services as a trustee, provided no charges shall be made for any service 
which an executor or trustee must render without the intervention of 
a solicitor. There is no similar provision in N ew  Brunswick, but in 
Nova Scotia there is a section similar to our Sect.49. The inference 
we must draw from this is that Sect.49 does not give the right to a 
solicitor to charge for his professional services (23). In a Manitoba 
case Turriff v. M cDonald (24), it is laid down that where a statute 
gives a solicitor a right to remuneration for his care, pains and trouble, 
lie should be made such allowance only as the court thinks fair. He 
is not entitled as of right to be remunerated as a solicitor.
(19) ( / ,V5/) 20 I..]. Ch. f ) I  See also Stanes v. Parker 
(18(16) 50 l  .lt. 392.
(20) (1850) 19 L.J. Ch. 107.
(21) Section -19 Ch. 175 R.S.N.B.
(22) Ch.

212 Section 56 R.S.N.R. 192).
(23) See Huggard v. Prudential Ins. Co. 1921 /H 'l t ’/i  642, Which was a case deal­

ing with R.S.M. 200, and a solicitor director in circumstances similar 
to a solicitor-trustee.

(24) (1901) 1 ) M A N  1{ 577
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There are mam cases in the reports where the court has declined 
to appoint a solicitor as trustee. In re. Kemp’s Settled Estates (25) 
Cotton. L. J. condemned the appointment o f the tenant for life, or 
his solicitor. The ratio decidendi is simply that the court will not 
appoint as a trustee anyone, who is interested in the trust, or his agent. 
Doubtless the learned judge was applying the rule mentioned aDove 
(26) as to conflict of duty and interest, and nothing more. It does not 
appear from the judgment that he was laying down any principle on 
the appointment of solicitors. Although the court may have wide 
power of appointing new trustees it will never make any appointment 
which it considers undesirable. Sincc he will usually be associated 
professionally with some of the parties to the trust, the solicitor will, 
therefore, be an objectionable appointment. The guiding principle 
of the court is the interest of all the beneficiaries, and the efficient man­
agement of the trust. (27)

Although the English courts have not completely avoided solicit­
ors when appointing trustees, they have adopted a practice which illus­
trates their caution, and it may be said, their disfavour. An undertak­
ing by the solicitor appointed is inserted in the order to the effect that 
lie will immediately seek the appointment of a new and independent 
trustee, should he himself become sole trustee (28). This is the only 
suggestion we arc given as to the policy of the courts. It is submitted 
that, once the appointment has been made, the court will exercise its 
vigilance more strongly against the solicitor-trustec, in accordance w'itli 
the general principle which is being formulated here.

The Supreme Court has an inherent jurisdiction to review the 
conduct of its officers. This conduct must be in keeping with the 
public officc which a barrister or solicitor is called upon to fulfil. The 
Corpus Juris gives a brief outline of the important duties which these 
legal functionaries are required to carry out. Under the Barristers’ Soc­
iety Act, Scct. 19 (29), the council of the Barristers’ Society may, of 
its own motion and shall on the application of am person, enquire into 
complaints. There arc several grounds set out in the Act on which a 
complaint may be made, but the most important one for our purpose 
is the simple ground that the barrister or solicitor has been guiltv of 
conduct unbecoming a solicitor. These words do not ncccssarilv 
impute any dishonesty to a solicitor. It has ever been held that a
(2*) (1883 24 Ch. P. IS* mid  v r  generally Annual Practice 
(1941) P. I/6S
(26) t i d e  note (12) Supra.
(27) He Tempest  (1886) I li I Ch. 48*.
(28) See A nnual Practice (1941) p.
/ lf>8; also re Cotton, lennings S’ye

(IV/*) I Ch. 107 and oilier case to which Annual Practice refers.
(29) ch. *0 A d s  of  the Legislature (1931) and see the Corpus Juris vol. 6 p. *68

"Xalure  of the Office."
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solicitor becomes subject to the council’s enquiry if he lias not fulfilled 
an undertaking given in the course of his professional duty. Accept­
ing as we must the general high standard required of solicitors by the 
court, we may assume that a very large sphere of activity which would 
be quite innocent in a layman, will be subject to censure by both the 
court and the council established under the Act.

Recent legislation in England is of some interest to show the con­
cern with which the British legislature regards the position of solicitor 
trustees. This act (30) provides, inter alia, strict provisions for the 
solicitor to keep separate accounts of all trust funds which come into 
his hands, as solicitor-trustee. T he council under the act is empowered 
to ensure compliance, and may require a solicitor to produce his ac­
counts. Furthermore, a solicitor must pay over all money received 
(with some practical exceptions) into separate bank accounts. The 
rules further require that he shall obtain the authority of the council 
set up by the Act, before any sums are withdrawn. In some cases, 
mainly concerned with routine amounts, the money may be withdrawn 
without this authority.

This legislation came as an aftermath of a series of frauds which 
had been com m itted bv solicitors who were both express and con­
structive trustees. These criminal practices had, in many cases, left 
the clients and beneficiaries in pecuniary difficulties, a state of affairs 
for which the bench vigorously demanded suitable and adequate rem­
edies. In the criminal proceedings which resulted, the courts did not 
hesitate to mete out to the offender the severest penalties of the law.

The record of the legal profession in this Province is unblemished 
in comparison with the pre-war defalcations in England, and although 
we do not have the same disciplinary machinery, we have a valuable 
protection to the public in the Barristers’ Society Act (31). Provisions 
of Sect. 30 are wide enough to ensure that any conduct falling short 
of that of a gentleman in the exercise of his profession will render a 
solicitor liable to account for himself and perhaps to suffer the ignominv 
of being struck off the rolls, when he has failed to meet the standard. 
W hat will amount to professional conduct unbecoming a solicitor 
in order to found an application to strike off the rolls? Darling J. in 
the case of in r e - A ¿olicitor,ex parte Law Society (30) approved a 
definition, which was again approved in a later case (33), that anv con­
duct disgraceful in the eyes or his fellow solicitors would be sufficient
(30) Solicitor’s Act (1941) In particular Sect. 18 and the regulations made there­

under, nam ely : Solicitors Trust Accounts Rules — 1945.
(31) Act of Legislature N.B. C.50 — 1931.
(32) (1912) 81 L.J. K.B. 245 and
see definition given in Allison v. General Council of Medical Education and  

Registration (1894) 631 I..1.Q.B. 534 at 540.
(33) R e  A Solicitor (No. 2) (1924) 93 L.J. K.B. 461.



to wan int the action of the council in striking him oft the rolls The 
court mav, of its own motion, order that a solicitor be struck off. 
Thompson v. H ind i (34) is an example. Merc the solicitor-trustee 
wrongly invested trust moncv. N o fraud was alleged, and the Law 
Society had taken 1 10 action. Nevertheless, the court ordered, ex nicro 
niotu, that such action be taken.

i he criminal liability of the solicitor exists quite independently 
of any disciplinary action bv the court or the Barristers’ Society.
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I ll  C O N C L U SIO N

A solicitor-trustec, as he is understood here, must fulfill a 
double function. He is trustee and solicitor 111 the administration of 
the 0 1 1c trust. Thus, lie must fulfill the duties of both at once. It may 
be. however, that the sphere of dutv of both, coincide, so that the or­
dinary relation of solicitor and c lient involves the same'responsibility 
as trustee and cestui que trust Should IIun be the case, then there 
would be 1 10 increased liability when tin solicitor becomes a trustee. 
Such an argument is clearly a non-sequitui tor even if the duties do 
coincide, it docs not follow that the court vviil not distinguish classes of 
trustees. On the other hand, the duties of the two functions mav 
merely overlap. The situation then will be that certain duties will 
be peculiar to the solicitor qua solicitor. That this is so is obvious 
from the unique liability flowing from the solicitor’s undertaking.

Apart from authority, it seems logical to expect that the solic­
itor trustee would be under a greater liability than a lav trustee. 
I he office of trustee is an onerous one for which the courts have from 

time to time relaxed their severity. However, this leniency is reserved 
for particular cases and is the exception, not tlu- rule. \lthough the 
excepted cases mav be more numerous than instances of the rule itself, 
vvc should not lose sight of the very high standard formerly required. \  
standard which seems to be taken for granted In most text book writers 
for thcv cite no authority for it.

Wc have considered liability 111 a general wav, now vvc must refer 
! 1 particular parties, namely: co-trustccs, beneficiaries and stiangers to 
the tnr.t I lie enforcement bv the summary jurisdiction of the 
Supreme Court of the undertaking of the solic itor i'. not only unique 
to the legal profession but it pervades every ispeet of its activities.
I lie undertaking must be made while the solicitor is acting profession­

ally <3(n. It must be clear in its terms so that the damages arc capablc of 
measurement (3“ i.
( • / i  , I S 2 * 1 /  /. ( It. h S  I .
i >«• t I nilril .Mining nml I niiini'i' (lot¡>. 1 lil. v. Hi • In i t l ,,iii). !') ] ] h.l l  ¡006.

N.-»• .¡'•n lh I'llHH/i* | ISSli) h Mini. / It I"'.
i 1 I h< mi  / m m  1». I i ni  i l  m i  1 I S  l(t \  I ' / . I t \ ' I I
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'Lake the case of the trustee in Low v. Bouverie (38) where Lind- 
ley, L. J. gave the opinion which was approved bv Lord Haldane 
in N octon v. Ashburton (39) ,that a trustee may f)ccome liable if 
what lie has said would amount to a cause of action. In this case, a 
trustee had given information about charges and encumbrances on the 
trust fund but he did not mention all or them. Insofar as a solicitor’s 
undertaking is more in the nature of a cause of action, it is submitted 
that a solicitor-trustee would be liable, where a lay trustee would not.

..T h e  enforcement of an undertaking defeats such defences as the Statute 4 
of Frauds and nudum pactum which would be op,cn to the lay trustee* 
against a stranger. This is one example of a fertile source of liability, 
and cases could be multiplied. It woifid be difficult inclced for a solici- 
tor-trustec to show that his undertaking was not given in a professional I 
capacity. In most cases in which a solicitor would be consulted about 
the trust fund, his undertakings would involve the legal part of his 
cfficc of solicitor-trustee. Thus, the liability to third parties may be 
greater than in the case of the lay trustee.

T he court is given a discretion under Sect.49 of the Trustee Act 
(40) to relieve a trustee who has committed a breach of trust, provided 
he has acted honestly and reasonably. In National Trustee Co. of 
Australia v. General Finance etc. Co. (41) the Privy Council held 
that honesty and reasonableness were matters that the court must con­
sider before granting relief. Other circumstances must also be taken 
into account and special matters affecting the relationship between 
the beneficiaries and the trustees are most important. In this case, 
the trustee wras a Trust Corporation and was accepting a fee. The 
court held that remuneration was such a matter affecting the relation 
of trustee and cestui-que trust and refused to grant reliefT

This was an Australian case but the legislative provisions under 
review were the same as our own (42). The ratio of the case seems to 
be that when some special situation exists between the fund, the bene­
ficiary and the trustee of which remuneration is an example, the court 
will not exercise its discretion. W hen a solicitor is appointed trustee, it 
is usually because of natural confidcnce which the parties repose in him. 
This is a circumstance which the court would be entitled to notice 
before granting relief. W e have seen how cautiously the court super­
vises the charges and costs allowed to a solicitor-trustee and we have 
analyzed the principle involved in the enforcement of undertakings. 
These rules converge to require of the members of the legal profession 
a standard of conduct which must be unassailable and which will make 
it difficult to excuse a breach of trust under any circumstances. It 
would be illogical to set up such a high moral and legal standard on the 
one hand and to relieve the solicitor-trustee on the other hand simply

(38) (1891) 60 L.J. Ch. 594 at P. 596.
(39) (1914) 83 L.J. Ch. 784.
(40) R.S.N.li.  (1927) C /7*.
(41) (1905 ) 74 L.l.  P. 73.
(42) R.S.N.li. C 175 See 49.
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bccausc lie is honest. It is true that lie may satisfy the court of his 
honesty but reasonableness is relative to the standard by which it is 
judged. From this point of \icw . also, a solicitor-trustcc would find it 
difficult, if not impossible, to justify himself. Section 49 of the 
Trustee Act contemplates relief from the liability for breach of trust 
and it would render nugatorx the undoubted principles referred to above 
if we found that a solicitor-trustcc could exonerate himself by pleading 
this section.

Following the maxim "Fqualitv is Fquity,’’ the courts will usually 
permit contribution between co-trustees who arc “in pari delicto.”
This is not the case w ith indemnity because equity docs not rccognizc 
a passive trustee. All trustees must be active in an active trust. H ow­
ever, there is authority to show that when a solicitor is one of the trust­
ees.the others may be able to claim an indemnity (44). It would be 
a case of circular argument to suggest that because an indemnity is so 
awarded, a solicitors co trustees must be looked upon as passive and 
that since they arc passive trustees then thcv should be awarded an 
indemnity. It is submitted that the court has applied, in these cases, 
the rule laid down in Nocton v. Ashburton (4^) and has thus set up 
and confirmed its separate and special treatment of solicitor-trustccs.

There is one matter in which the solicitor-trustcc would seem to 
fare equally with the lav trustee. In re. M cM . Trust (46) where a solici­
tor trustee had delegated the receipt of rents to his clerk who subse­
quently absconded with a considerable portion of the trust income, the 
solicitor was held not liable for breach of trust. This ease purported to 
apply the rule in Speight v. Gaunt (47)., the leading authority on del­
egation b\ trustees. W hile wc may admit the principle permitting even 
solicitor-trustccs to delegate certain functions, it would be illogical to 
regard the standard of care required of the lav trustee in the matter of 
delegation as the standard of his legal confreres. I lere too the solicitor- 
trustcc must be hikcn on the same footing as he is in other transactions.

The court is the final arbiter of liability and this article has attemp­
ted to point out the high standard of the legal profession enforced bv 
sanctions of a special nature.

W c may conclude with a quotation from Ilanburv in which lie 
adopts a statement in Maitland’s famous work ¡48) that sums up and 
confirms our conclusions — “F.quitv is hard upon a trustee and it is 
hard on a solicitor; in a case where the two functions arc combined, 
it w ill be very hard indeed.”

—bv W illiam V Gibbon.
Barrister,

Saint John. \ .  B
i / /)  I'iilr sti/nii / ’. (> i t  \i'j. 
i / ' )  ( / " / / )  SI  I I ( I,. 7.v/.
• tf>) 2S ( I I ' »/?.
<7) I ( !.
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TH E  E V O L U T IO N  O F M U N IC IPA L  G O V E R N M E N T  
IN  N E W  B R U N SW IC K

T h e  people of New Brunswick have concerned themselves in the past m ore 
with the  substance than  with the form of governm ent. T h e  following com m ent 
w ritten  with reference to New Brunswick’s part in the  struggle for responsible 
governm ent is revealing: —

“O ne cannot hut l>e struck with the difference in the aims which the 
people of New Brunswick set before themselves, as com pared with those 
sought in the o ther provinces. W hile they were struggling to  widen the 
sphere of self-governm ent. New Brunswick confined itself to strictly p rac­
tical objectives. T h e  people accepted instinctively Pope’s dictum , ‘for 
form s of governm ent let fools contest’, and  were qu ite  satisfied w ith a 
governm ent which adm inistered  their affairs as they wished, let its form 
be w hat it m ight." (1).

W hile this op inion relates p rim arily  to  responsible governm ent on the  p rov in ­
cial level, it m ust be taken to reflect the p opu lar view of local self-governm ent 
as well. T h e  young lawyer in his early practice may expect to encounter a wide 
and undiscrim inating  diversity of laws regulating  iocal self-governm ent in  this 
province.

Inevitably, dem ands will be m ade on his tim e, early in practice, requ iring  
some participation  in local public  affairs. T h e  young practitioner w ith his recent­
ly acquired knowledge of T h e  C ounties' Act, (2) The Tow ns Act, (3) T h e  
Villages' Act, (4) and the  Local Im provem ent Districts Act (5) is expected as a 
m atter of course to devote some tim e and energy to m unicipal governm ent. He 
may secure recognition and  reward by appo in tm en t as a solicitor to a m unicipality . 
He may contribu te  his knowledge and services as a representative. U ndoubtedly 
he will be called upon from tim e to tim e to concern him self w ith litigation  aris­
ing out of com plaints of breaches of by-laws. In any event, he will be requ ired  

« to devote some of his tim e to the practice of m unicipal law.

As experience ripens in to  fu rth e r knowledge, the full panoram a of m unicipal 
sta tu te  law !>egins to unfold. All m unicipal institu tions are the creation, and  are 
under the jurisd iction  of the Provincial Legislature, in accordance with Section 
‘>2 of the British N orth  America Act, 18<>7. A com m unity may derive its au tho rity  
from one of the four public  acts referred to above or it may function  un d er a 
special charter. In any event, its powers will be expanded by such public  acts as 
the  Early Closing Act (<>) and many others of a like na tu re  representing the  gov­
e rn m en t’s views of the requirem ents of the m unicipalities. Again the com m unity 
will undoubted ly  have secured legislation on its own in itiative representing its 
views of local requirem ents. T h e  particu lar assistance of o th er acts may have 
been invoked by such passages as these: —

“T h e  provisions in this Act contained shall be held to apply  to the Police 
M agistrate of the City of Fredericton, and to the Mayor, A lderm en and 
Com m onalty of the said City, and any bye-law and ordinance of the said 
City, in the same m anner and to the same extent in all respects as the 
same is m ade to apply to the City of Saint Jo h n .” (7).

( I t W illiam  S m ith : Evolut ion  of G o v e rn m en t  in Canada ,  C o n fed era tio n  M em orial 
V olum e. P . 244.

12 1 C. 147, 14 Geo. V I, (1950»
13• C. 169. 14 Geo. V I, (1950»
(4 1 C. 170. 14 Geo. VI, *1950)
t5 1 C. 48. 9 Geo. VI, (1945>
t6i C. 55, 3 Geo. VI. (1939)
»7) C. 22. 43 V ic to ria , (1880)
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<)i casionallv statu tes arc  incorporated li\ ic fc icn tc  ami sometimes bv 
double referent c. In earlv practice il is considered good m enial cxcitise io  lollow 
l lie procedural patte rn  set bv I lie C iiv <>l Ired c iic ion  ( i \ i I Court \c t. • w idth 
adopted the procedure in | list ices Civil Courts, which in lin n  wa» m odified l>\ ilu 
provisions of I he Inferior C ourts \c t. <0) Sometimes this is baffling. Il I...us 
a strong resemblance lo Joseph's coat. One m unicipaliiv iiuiv lie governed bv 
reference lo over 10(1 separate pieces of legislation. I his can l>< explained in 
part bv reference to the m ain  draftsm en who have fashioned ihc law <*\ei a 
period of lim e, bv lack of close supervision on ill«- p a n  of ilie M unicipalities 
Com mittees of the Legislative Assembly. and bv the strong indiv idualisii< opinions 
ol the governing bodies of the m unicipalities themselves.

W hen knowledge of m unicipal law is com plete in the voting lawvci lie 
will begin to com pare the  legislative lahvrinth of New liruusw itk iiiiiiik  ipal I.in 
with the statutes of o th er provinces. I lu1 opin ion is ventured dial lhe m uuit ¡pal 
statu te law of New llrunswick exceeds that of the  large' province <>! O n ta iio  bv 
several feel ol librarv shelf. One m ight ask with fairness tin icas'in fi» tins 
legislative harvest. I he answer mav he statetl in its shortest loim : that New 
llrunsw itk munici|Kil law is llie product of its own liistorv. I lit pm pose ol tliis 
article will be lo trace that hisiorv.

W hile an historical review of legislation of this u a iu u  must deal with 
structure  anti foim . ra ther than  with the functions of local governm ent, the 
fundam ental purposes of m unicipal institutions should be kepi firmlv in mind, 
local self-government is the essence of clcmncracv. I here is a maxim that ill*- 
best school tif democracy, and the best guarantee for its sutcess. is the piaciicc ol 
local self-gc>\eminent." (10)

C om m unitv problem s are first in I lit* a tten tion  of the c lctlo is. I lie < l< *«•. 
bv law may transcend in the local consciousness changes in the fiscal svsiem of the 
central governm ent. M am  parliam entarv representalives r t tf iv e  tlieii Inst 
train ing  in m unicipal councils. Electors and elecletl alike first learn (lit priii 
ciples of tlemocracv in thcii own comm unities. I lie vvistltun of earlier times is 
still m odern. l)c loccpieville iu his l)iino<ni<\ in A in r i im  has w iitlen :

'lo c a l assemblies of citi/eus consiiiu te the strength of free nations. M uni 
tip a l institu tions are it) libeiiv what piim arv schools are to stientc: iliev 
biing il w ithin the people’s reach; tliev teach men liovv to use and how to 
enjoy it. A nation may establish a svstcm ol free goveinn ien i. but withoii! 
the  spirit of m unicipal institutions, it cannot have the  spiiit til liheriv

I he scope of this article  must extend from the form ation of the province 
in I7H1 to its most recent legislative p rouountciucn ts in IT.n. ( | | )  \ N p a n itu la i 
forms of gt>vernment are related bv experience', adoption  anti problem s ol d u l ls  
m anship, some light can be shed upon the various forms of local government 
which exist in this province bv reference to and com parison with systems iu um 
in o ther jurisdictions.

W e a ie  told < l'J) that the beginnings of populat governm ent weic in small 
aieas. rural com m unities and liny cities, each with a relalivelv small iumuIh i ol 
free inhabitants. These free inhab itan ts, or freem en, became accustomed to meet 
iu the form of assemblies to discuss com m unal affaiis. and while the- heads ol 
families exercised gieal influence, there is no doubt that the wishes of the 
freem en were voiced anti considered. Such assemblies met w ithout benefit of 
charier, constitution oi In laws as we know them todav and developed iu em brvonit 
form the pa tte rn  of pailiam euiarv  institutions which were to follow. Well known 
exam ples are the \gora  of (•rcccc. the ( oiiutia of Rome, the folk Moot of the

i!?i C. 55. 43 Cons. S la t., M!t77i 
<9i C. 124. R.S.N .B., 11927• 

iltu  V iscount B ryce: Modern Ot-mucriirirs. \'.«t | .  I*. | x t  
'111 T h e  Countic's Aet an d  The V illanc A< ' supra.
• 1 ~» C i. Viscount Bryce: M odern I>c mocr jc it's. Vol. 1 I’ 12U
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Anglo-Saxons in Fngland, and tlie* T h ing of the Norsemen, l ull proof of the 
utility of such assemblies may he observe«! in the  survival of town meetings, such 
as laicpayers meetings to elect school trustees, o r citizens indignation  meetings 
called for the purpose of opposing pending action of local governm ental bodies.

T he early assemblies were concerned with all problem s affecting themselves 
w ithout restriction by h igher au tho rity , and m ore particu larly  w ith problem s of 
joint defence against attack, settlem ent of in ternal d isputes and the m anagem ent 
of land. In the course of time, such com m unities became absorbed into larger 
political divisions and they lost most of their power of self-governm ent to the 
central au tho rity  thus created. T h e  central au tho rity , however, as the com plexity 
of government developed, learned to delegate local powers back to the com m unities. 
At this point may be seen the origin of local delegated self-governm ent as we 
see it today. W ith few exceptions all m unicipal forms of governm ent derive their 
au tho rity  today by delegation from central au thority . T h is  is the first im portan t 
characteristic in local self-government.

I he developm ent of all local governm ents did not precede the organiza­
tion of a central governm ent. C anada furnishes an excellent exam ple of the 
exception. In his excellent study of the  developm ent of local governm ent in 
O ntario , Mr. Kom aine K. Ross points out: —

“W hile in England the  central governm ent was, for the most part, 
superim posed upon a local organization already in existence, in the 
provinces of C anada local adm inistration  grew out of a highly centralized 
system of governm ent. T h e  u ltim ate  result, however, has in both cases 
been the same. T h e  growth of a central governm ent in England did not 
wholly extinguish local authorities, nor d id  the inroads of local adm in is­
tra tion  in the C anadian provinces completely disin tegrate the central gov­
ernm ent. R ather have the organs of governm ent in these political terri- 
toiies where dem ocratic principles of governm ent prevail, found expression 
in a happy indium  w herein they can function, one with the o ther, in a 
m anner calculated to do the greatest good to th e  greatest num ber.” (13).

P rio r to 1784. that p a rt of Acadia under French rule, or Nova Scotia u nder 
British rule, which is now New Brunswick, was governed directly from Paris and 
later from London w ithout representation. No representative form of local 
governm ent existed. \ t  the time of the separation of the province from Nova 
Scotia, the population  was estim ated at abou t 16,000. Of these, 12,000 were Loyalists 
who were recently arrived, 2."»00 were pre-Loyalist, and 1,500 were French Acadians. 
T he new province was divided by Letters Patent into territo ria l units consisting of 
counties, towns and parishes and a governm ent consisting of a Governor, Council 
and Assembly was established. T he province did not enjoy responsible govern­
m ent and  the assembly was too m uch concerned in a contest with the council to 
a ttem pt the reform  of the  m unicipal system which then existed.

All local governm ent was non-representative. It could hard ly  be called a 
system. T h e  county m agistrates, appoin ted  by the G overnor-in-Council, holding 
a commission renewable yearly, assembled in q u a rte r  sessions, exercised a certain  
jurisdiction ovei taxation , roads, the poor, prisons, and o th er essential com m unity 
m atters. T h e ir  functions of local governm ent were in add ition  to their duties 
as justices of the Inferior Courts, when they exercised both crim inal and civil 
jurisdiction. Being men of prom inence, it was not unusual to find a num ber of 
them  in com m and of the local m ilitia.

T h e  fits! legislature met at Saint John  in 1786, when im portan t portions of 
substantive law were enacted. It is ap p aren t, however, th at the legislature was 
content with the program m e of local governm ent by m agistrates, for by “An Act 
for the A ppointm ent of T ow n and Parish Officers in the Several Counties of this

(13) Local G o v e rn m en t  in Onta rio ,  P.P.  95-6.
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l*ro\ ince." (II) tlie* |iisliccs of Ili<* (.cneral Sessions til tin I’eaie  w m  i nipoweied
lo appoint a wide xarietx <»f parish olfiiials. Ilv \n  \i I (mi W asting ( •»!«*»lin^i 
and Levying C ount x Rates." (I."») they wvic granted  the im pm taut |> m i i<> lax. 
Subsequent a ils  expanded tIn* powers of tlit* m agistialcs unjil thev weie «lot lied 
with all useful powers ol local governm ent I he |M»wt‘i lo assess and lew laves,
lo expend monex, and to appoint subord inate  officials, gave ihem lull to u iio l ol 
the cunmies. We h a \e  ii on good aulhoritx  lhat " th e  system ol m uiiix  govern 
menl was as hail as possible, because the  m agistrates were not tesponsible lo am  
person. I lie condition of the  county accounts was ncvei m ade puhlii and ii 
was not until a comparative!} late period—th at the grand jinx ob tained legislative 
au thority  lo inspect the count\ aciounts."  ( I(»).

Such were the  conditions w hiih  ob tained genera IK in the counties until 
IH.')-I. There was one im portant exception. On Max IN. 17H-». a few m onths pi m; 
to the first m eeting of the \ssenihK at Saint |o h n . a coinprchensixe ih a i l t i  w.ts 
g ranted  lo the inhab itan ts of that i i t \  allow ing them  a full m easuic ol lotal m II 
governm ent. I he pream ble pointeiHx hints at the existence of evils and pioiniscs 
a p ruden t use of the liberties granted. Its text is as follows:

"W hereas out lin ing  sub jeils the inhab itan ts of the I own os H istriit <>l 
I’arr, King on the east side of the Rive! Saint |o h n . and ol t i ii-î >:i on 
the west side thereof, at the en tia iiie  ol the Rixei Saint |ohn  alm csaid. 
both which D istiiits a te  in out I’lov in ie  ol New llruitswiik in \u ie iu  
have bx their petition  to out tiusix and well beloved I homas ( . 1 1  Irion 
Esquire. ou r Governoi and ( onnuaudei in Chief in and ovei on> said 
Province. represented that thex haxe. bx their ex ertio n ' lo u q u etcd  m.,u\ 
of the d ifficulties a ttend ing  tin sellleinent ol .1 new lousn ix . and ih.it 
thex are anxious to remove tin rem aining exiK ibex .it present I I >:>111 
uniler. part of w hiih How ftom ihe want ol ,1 rcgulai M agisnaiv !:n the 
able and orderlx goxernmeni ol the D istiiits thex inhab it: \u d  w luieas 
they haxe also represented, that thex Inimblx cnmcivt one im poitan t step 
towards this desirable end. would be gran ting  them  a ih a iie t  ol !~-1«0 1 1>. 11 
alion . uniler tin  sanction of which thex might be enabled to o id m i such 
bye-laws anil regulations as their peculiai wants and 1 apid giow th  m g 
enllx ta ll fo t: l liat the advantages to he derived Irom a ih arlc i 1 mpowei 
ing them  to establish sm h ordinances as are icuuisitc  |'«n tin- good go\ 
ernm ent of a populous p la te  are  so obvious thev think it n c r - a i v  onlv 
to hint at them ; but that the speedx a ilm inisti.n ion ol jiistiie both lixil 
anti crim inal, will be so greallx aided bv the c u tt in g  .1 Mavm's ( o m t  
and Q u arter Sessions, thev humblv hope this tousideta liou  alone wiil be 
sufficient to induce a com pliancc with (licit request; .uni I■ .1 \ < lonlidenilv  
prom ised that llieit pruden t use of the lib e ttiis  so to In g iau ted  th itu  
will just if v the favour. \u d  wheteas out s;iid loving su b jn is . impt lletl Lv 
the foregoing reasons, have Tiuinhlx petitioned the said I limit.is ( .n le tm i. 
Esquire. our G overnor aforesaid. I'oi a ih a rtc i cm uprt bending the s.iid dis 
d ie ts 011 both sides of the river Saint |o lni. erecting the whole into one 
( ¡tv, to be tailed  the ( itx of Sami |o h |i. and louferritig  on tlx* Cm potation  
the  sexeral powers and privileges usiiallv granted  lo m eiiau tile  towns lm 
the eiHoitragem eni of tom m crcc. and found bv cxpcriencc to n d iiiix e  to 
the protection and support ol the upright part of the lom m iinilx : as bv 
the  said pe tition , le im i t s e  being thereun to  had. may more 111IIx and at 
large ap p ea l.”

I his cliarlei was well in advance ol the lim es and its g iant tail be ton  
Hasted with conditions w hiih  pievailed in I ppci Canada. \ o  provision loi 
m unicipal governm ent had been m ade undct the Oitchct \t  1 ol 1771. I lie 1111 
per ¡a I 1‘arlianienl oveiiam e this d if I it 1111 x' in 17‘* I bv the passage ol the  Cm istitu 
tional Act. I lie liist session ol the  I ppet Canada I egislatu ie assembled uiitlei 
this a it .  in troduced a bill a iith o ii/in g  town m eiiings ami the e le ttion  ol ceitain  
m unicipal offiie is bv the i.itepavi is

' 141 C. 2«. 2« Geo. Ill 1 17««'
1 i.ji C 42. 2li Gc , III. 1 nts«>
'lfii James Haintax History ot New Brunswick. \  r! II F’ 131'
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T h e  hill failed to  pass, b u t was rein troduccd and enacted in 1793, thereby 
vesting in the  ratepayers the righ t to elect th e ir own officials and closing the 
door forever to the  fu rth e r ascendency of the m agistrates over the people. T h e  
process of sub tracting  power from  the m agistrates continued for over a period of 
'>0 years, hastened by the  D urham  R eport of 1839 and  the union of U pper and 
Lower C anada in 1840. A general m unicipal system was established in U pper 
C anada by the Baldwin Act of 1849. One is tem pted  to  speculate by what ex p ed ­
ient the ratepayers of Saint John  m anaged to ob ta in  local autonom y far in advance 
of say. T o ron to , which ob tained  a full governing act in 1834. and influen tia l U pper 
C anada which a tta ined  full au tonom y in 1849. Perhaps the  story is well known 
in Saint John . In any event, the  presence in Saint Jo h n  of so m any “ Loyalists” 
accustomed to  the town m eetings of Boston, presided over by the  d istinguished 
Sam uel Adams, m ust be considered as a factor which could ob tain  for Saint John  
the distinction  of being the first city in British N orth America to receive a self- 
governing charter. T h e  a ir of suspician which appears to  gather when Saint Jo h n  
appears before the M unicipalities Com m ittee of the Legislature in m odern times 
indicates that its citizens arc still alive to the great im portance of local in s titu ­
tions. Recent litigation  supports this opinion.

W hile U pper Canada was w inning ground  slowly in the m unicipal area, 
and  the City of Saint Jo h n  was developing its own local institu tions, the Assembly 
of New Brunswick con tinued  to ignore the dem ands for local autonom y. Its 
concern was in the larger field of responsible governm ent for the province. T h e  
days of the  m agistrates’ au tocratic  rule, however, were num bered. I'he struggle 
for responsible governm ent which was at its height in all provinces, d id  focus 
a tten tio n  on problem s of com m unity governm ent, and the sp irit of reform  then 
abroad  did assist the cause of local governm ent. In 1848, the City of Fredericton 
received its first legislative charter and with it local hom e rule. The first revision 
of New Brunswick statu tes followed and was enacted in 1854. These statutes con­
tained a whole part devoted to principles of local autonom y. T he adoption of 
local self-governm ent in the counties was optional. Upon petition  of 100 residents, 
e ith e r ratepayers o r freeholders, the sheriff of the county was d irected to hold a 
poll. If a m ajority  of the electors favoured incorporation  under the Act of 1854, 
the G overnor in-Council was so advised and a charter of incorporation  issued. 
I he legislation contained some lim itations, the  most notable of which requ ired  

the submission of a ll by-laws to the Provincial Secretary--Treasurer, and allowing 
the  G overnor 00 days to disallow. Such by-laws also were to be in  force for 3 
years only, when they were requ ired  to be re-enacted and  re-subm itted. These 
m atters indicate the rem nant of suspicion of the abilities of the citizens to m anage 
thei town affairs. T h is  suspicion was soon to d isappear when the statutes were 
consolidated in 1877. Six counties took advantage of the Act of 1854 and em barked 
on th e ir mission of educating  people to govern themselves.

Again it is desirable a t the end of a period to consider the sources of 
developm ent. In England up  to 1835 local governm ent was in the hands of the 
m agistrates, assembled in Q u arter Sessions. T hey  exercised jurisd ic tion  over roads 
and  prisons: the poor were cared for, if at all, by the G uardians; in the boroughs 
such necessary m atters as paving and lighting or the supply of pu re  water, were all 
a tten d ed  to by special commissioners. Local governm ent lacked representation . 
In that year by the  M unicipal C orporations Act local governm ent was g ranted  
and rem ained in the form  of the original gift for over 100 years. T h is indicated 
the trad itiona l English desire not to experim ent w ith form s of governm ent. T h is 
m oderate developm ent may have exerted some influence on  the colonies, bu t such 
influncc would be d istant. T h e  m ore likely source of influence appears to come 
from the American nation  newly established. T h e  reports of the  commissioners 
as a preface to the Acts of 1854 indicate th a t the source of m aterial for such acts 
came from M assachusetts and New England. H ere was the chief experim ental 
g round  of the m unicipal law of th at day.
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I 'he developm ent ol I n a l  sell-gov em inent in \<v% Hi unsvvie k parcel inii» 
itv tm al stage in 1877 when l i e  Public Sialutes <>l ilit* I’lovincc weie consolidated. 
H\ C hapter 99 of the Consol illatcel Statutes IS77. it was |>io\iil«'il that the counties 
not then incoiporatcd he bodies corporate imtlei the ( liaptei and the optional 
m ethod provided under the  Vets ol IH.-» I was repealed. I he leeling sui in im ding 
the g ran ting  of (.oufederation  is credited with n in th  of this advance in the 
developm ent ol m unicipal institutions. | he advent of responsible government 
had a sim ilar influence. I he new M unicipal Vet delegated to the m unicipalities 
most of the local problem s which were properlv in the m unicipalities field.

From I8">0 un til the present, the form and s t iu d u ic  of local self-govern­
m ent has been steadilv improved, between and 1890, seven towns were incor- 
porated bv special ch a itc r as follow s:-

W oodstock .................................................( 32. 19 Victoria. IK.'.fi
St. Stephen ............................................... .( *J0. fi4 Victoria, 1871
M illtown ..................................................... ( HIS. .‘Hi Victoria, 1873
Maivsville ...................................................C . 2 1. I‘.l V ictoria. 188i>
('.am pbellton .............................................  81. Til V ictoria. 1888
(■rand la lls  ............................................. .( 73. ’».‘I Victoria, 189(1
C hatham  ..................................... .......... C . It». ”>9 Victoria. 1890

Following the succession of private acts incorporating  towns, the I owns liu o ip o ra  
tion Vet of 1800 was enacted providing a general act under whirl) a communitv 
could seek incorporation  as a town bv application  to the I ieutenant (.oveinor- 
in C ouncil. I vvelve com m unities availed themselves of these privileges between 
1899 and 1920, namely:

Newcastle .........................................  1899 Fdm uudslnn ................................... 190’»
Sackvillc ...........................................  1 D a l h o u s i e  .......................................  190."»
Shediac .............................................. 1901 Bathurst ...........................................  1912
St. Andrews ..................................... Ii 10.1 Sunnv Brae ..................................... 191.'»
Sussex ................................................ I‘MI| II .in lan d  .........................................  1918
St. (»eorge ....................................... I *H) I St. le t  m aid .....................................  1920

I lie process was fu rth er (on tinued  In the V illages Incorporation  Act of 1920 
and loin (om m unilics have since then been incorporated as villages:

Kothesav .........................................  1921 D ieppe .............................................  1940
I’ort l.lgin .......................................  1922 Shippegan .......................................  1917

I he ( . itv of Moncton was incoiporated bv Special Vet in 1890.
A fu rth er general act of im portance is the loca l Im piovem ent District Act, 

C hapter -48. !) Cieorge V I, MU.’». I ’uder this Act. d istricts are perniitted  to incor­
porate for the purpose of providing services, the governing hodv of the district 
being the commission. Since that date. 37 districts have incorporated as local im ­
provement distiicts.

T h e  province has lu ith e i unpioved the position of m unicipalities through 
general legislation dealing with particu lar aspects of m unicipal government such 
as the Fail) Closing Vet and o theis which fu rth er increase the powers of the 
m unicipalities. I lie ( ountv Vlagistiates Act is an outstanding  exam ple. Most of 
these act>, like the- eailv acts, a ie  optional.

I p to 1931, the tiend  appealed  to be toward ;< steadv increase in the 
powers of m unicipalities. In that vear. the  Control of M unicipalities Vet provided 
for the establishm ent of a Depaiim ciil of M unicipal Vf fairs headed bv a Com mis 
sioner. I his D epartm ent is clothed with considerable .iiilhoritv panicularlv  in 
connection with financial affairs ol m unicipalities. I bus far, the use- of this powei

has been largelv in the form of recom m endation.
It has a ro u n tc i-p a rt in the Province of O n ta iio  since I93Y I he O n ta iio  

de paitm ent has achieved a high degree1 of ccnirali/cc! supervision ovei local aflaiis
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in th a t province th rough the O ntario  M unicipality Board which is vested with 
a large general ju risd ic tion . T he Board's powers arc m ade effective by order 
ra th e r than  by by-law and  it actually supervises m any m unicipal undertakings. 
T h e  O ntario  Act has delegated to the Board many judicial powers of extrem e 
n a tu re  but proponents of the  Board allege that it is functioning well and produc­
ing uniform ity  in m unicipal control.

New Brunswick has departed  very largely from  the trad itiona l English 
system of governm ent bo th  in term inology and  m ethod. In E ngland, the  local 
au thorities, as they are called, consist of the  Counties and C ounty Boroughs; next 
the M unicipal Boroughs; then the U rban Districts and R ural Districts; and  finally 
the oldest form of m unicipal governm ent in England, the Parish Council or Parish 
Meeting. T h e  du ties and  powers of these bodies are assigned to them  direct by 
p arliam ent, sometimes in general acts and sometimes by special legislation p ro ­
m oted by the au th o rity  itself. English m unicipal bodies of this na tu re  work 
largely through Com m ittees; such American institu tions as Boards of Control. 
Tow n Managers and so forth  are not used. T h ere  has been little  experim entation  
in local governm ent in England.

I he I 'n ite d  States, on the o th er hand, has been the testing ground of 
m unicipal institu tions for over half-a-century It lias been the chief experim ental 
ground for local self-governm ent in the world. It has produced such forms as 
governm ent by Boards of C ontrol, governm ent by Commissioners, the strong- 
Mayor weak-Council form  of governm ent, the City M anager or Tow n M anager 
form of governm ent. Such experim entation  in the local field seems to one essen­
tial of local self-governm ent. In a com m unity, be it large or sm all, the  personal 
equation  is most im portan t. A careful and logical developm ent of a m unicipal 
struc tu re  can be defeated by an adverse personal elem ent and all m unicipalities 
must in the final analysis depend on the good sense of their elected representatives. 
In the  I 'n ite d  States, there  has been a considerable decline in the Council form 
of governm ent w ith a corresponding increase in executive power. T h is has not 
been the case in New Brunswick. T wo com m unities in New Brunswick, however, 
have adopted  the equ ivalen t of a T ow n M anager, namely Saint Jo h n  and Wood- 
stock, where a g reater degree of executive au tho rity  is placed in the M anager, 
than  under the trad itiona l w eakM ayor strong-CouncT system.

One th ing  may be observed. New Brunswick m unicipal institu tions have not 
reacted sharply to any p a rticu lar form  of governm ent in use in o th e r jurisdictions. 
In nom enclature we are independent. O ur territo ria l un its of local self-govern­
m ent are “counties”, "tow ns” and ‘ parishes'*; in England they are "boroughs”, 
"d istricts" and "parishes”; in the U nited States term inology is not uniform . In the 
common law prrovinces of C anada, we find d istricts" and “ tow nships” but no 
“parishes.” T h e  designation of the  parish as o u r smallest te rrito ria l un it, and 
as including a "city, town or incorporated village” (17) comes from  Virginia and 
M aryland, the hom es of some of o u r earliest settlers. In all British colonies the 
tow nship system has been in frequent use and the word “parish ” referred to an 
ecclesiastical division. In V irginia, the parish a tta ined  considerable im portance 
as a political unit. Parishes were originally coterm inous with the p lan tations and 
larger areas. It is only in New Brunswick that the term  has become a perm anent 
part of the  civil organization of governm ent.

In add ition  to o u r independence in names, we have shown no  p a rticu la r in ­
clination  to “centralize”. T h e  legislature has "delegated" local powers. It has 
not, however, “abd icated” these powers. It is only in financial m atters that a 
tendency may be observed to w ithdraw  local powers. (18) T his is not so in o ther 
jurisdictions, when larger com m unities have suffered somewhat from  local a tten tion , 
thus creating the  excuse for uniform ity and centralization. T h e  "pinch pennv" 
argum ents of county councils have kept alive the spirit of interest in local public 
problems.

' 17 1 C. 140. G eo. V I .  ' 1931' S :<7 13 4 1
• lo* CT C*‘ *i in t \ l . ’.it T in S> >t t in s f\>r S c h o o ls .
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I iuallv. in ou r counties ai least. we a n 1 loo small for (h r intricate m aihincrv 
of larger American un its and local business is still done largelv bv com m ittee.

I his article began with the- in tim ation that the c ili/ens of New Brunswick 
ha*e shown more in teres I in the substance, ra lher than the  foim  ol local insiitu- 
tions. I he gradual developm ent of these institu tions shows a icndencv to follow 
the American pa tte rn  in preference to the Ing lish  foim . I his developm ent, 
however, has not l>een experim ental. It has proceeded slowlv and along indiv 
¡dualistic lines, following no set thcorv and icsponsihle to few rules of uuiforniilv. 
W hile a D epartm ent of M unicipal Affairs watches m unicipal pi ogress, there  is no 
indication of pressure on m unicipalities req u itin g  them  to conform  to prevailing 
theories o ther than  keeping st.uidaid accounts. I his developm ent contrasts 
strouglv with o th er jurisdiction« where greater uuilurm itv is required. 0 1  more 
em phasis is placed on form.

Perhaps no form ula foi m unicipal struc tu re  can lie presented that will 
guarantee good m unicipal governm ent. I lie good ehaiactcr. honestv and rcputa 
lion of the elected representative working w ithin the fram ework of a sim plified 
m unicipal machinerv designed at home to reflet I local opinions, produces good 
governm ent on the part of those who govern and a lively interest on the p a il 
of those who elect. I he personal equation is giealei than the m ethod.

Criticism of the narrowness and paisim oniousuess of alderm en and council 
lois. and of those who elect them , is often heard. These dcfects are not serious. 
I lie narrow  parsim onious spiiit sometimes shown on the  local level is often a 

m anifestation of personal integrity and .1 deep interest in the whole of the com 
miiuitv as opposed to its several parts. It is the true  sp irit of a trustee who is 
sworn to preserve the assets of an estate, not to prey upon them , l iidei these 
tin u m stauces, civic speculation anti personal gain arc in frequen t.

It is to he hoped that the independent sp iiit of New Brunswick m unici­
palities will suffer few im pairm ents and that regulation and cen tra li/a lion  will not 
replace the spirit of im provisation and ad ap tation  which is the n a tiu a l genius of 
out people.

-B y  H. A. Hanson.
Freda it Ion , ,V. li.

TEED & TEED
Barristers and Solicitors

J. F. H T E E D .  K .C .  E R I C  L. T E E D
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TIIF. LEGAL STATUS OF THE CANADIAN SOLDIER 191419
It is always an absorbing occupation to rum inate  on the relations and  im ­

plications of facts, however diverse in kind or separated in origin anti time. So it 
may be interesting to reflect on the connection th at exists between the 2nd Bat- 
talion. IM’.C.L.L. now fighting in Korea as p a rt of the 29th Com m onw ealth 
brigade, anti a lengthy legal m em orandum , spiked in a crum pled file cover, and 
bearing date 18 Septem ber, 1916. T h e  Princess Pats are on active service in 1951 
as part of a British Com m onw ealth Force resisting C om m unist a g g r e s s io n  in Asia. 
T h e  eighteen page m em orandum , th irty -four years in the files, (I) played a p a rt 
in this latest exam ple of the impressive evolution and devolution of the British 
Com m onw ealth and Em pire that beginning with D urham  and Howe, was fo rm u­
lated l>\ I.auricr. Borden anti Balfour, and hastened by the Great W ars of 1914-1919 
2 nd 1939-1945. T his nearly ephem eral Em pire, now shorn of political subord ina­
tion, has retained a web of invisible com m unity as light as gossamer. I he 29th 
Brigade in Korea is testimony to its present strength; the  long m em orandum  is 
evidence of its past developm ent. T h is m em orandum  defined a concept previous­
ly uncertain , namely, the independent legal status of the C anadian Soldier serving 
abroad and i> one *>f the little  known steps on the C anadian clim b to Dom inion 
status.

T h e  advancc to Dom inion Status which Canada m ade between 1914 and 1919 
is illum inated  by the contrast between the Declaration of W ar by Sir Edward Crev, 
effective th roughout the E m pire and the signature of the Peace T rea ty  l>v Sir 
Robert Borden, for Canada alone. Advance came swiftly anti easily in those years. 
'This celerity was due prim arily  to  the respect won by the magnificent fighting 
ability  of the  C anadian Army Corps whose prestige m ade any serious resistance to 
B orden’s claims for in ternational recognition v irtually  impossible. T hus, the 
legal status of the men of the  Corps was obviously im portan t. T h e  greater their 
independence the greater the am ount of prestige C anada could extract from their 
victories. However it was not un til after two years of war that this status was 
investigated, understood and defined. By the interesting inconsequence of British 
institu tions, this understand ing  came about accidently because the Prim e M inister 
of C anada wanted to replace one C abinet M inister by two others.

In Septem ber, 1916, Sir R obert Borden, then Prim e M inister of Canada, was 
nursing a painful problem . He was slowly, reluctantly , bu t perceptibly being 
pushed to a decision to re-organize the D epartm ent of M ilitia and Defence; a 
decision which, when taken, he was certain  would hum iliate  the M ilitia M inister. 
M ajor-G eneral the Hon. Sir Sam Hughes, B orden’s most colorful, most loyal and 
most exasperating colleague. C onsidering Sir Sam’s sensitivity this decision m ight 
lead to the M inister’s resignation. But the Prim e M inister had become convinced 
th at the adm in istration  of the C anadian Army overseas was so chaotic that a 
drastic re-organization was im perative; anti this re organization Sir Sam seemed 
unable  or unw illing  to effect.

In 1914 the M ilitia M inister had perform ed prodigies of organization and 
im provisation. His energy had m ade possible the landing of the First Contingent 
on P lym outh Hoc. arm ed and equipped , seventy-one days afte r the declaration of 
war. It was a w onderful feat. However, by 1916. despite his positive qualities of 
energy, im agination and leadership, his continual indiscretions hatl m ade him  a 
political liability  to the Prim e M inister. He was on bad term s with most of his 
colleagues. He was violently unpo p u lar in Quebec, with those im perialists whom 
he had alienated  by the Bruce R eport, and in m ilitary  circles, suspicious of 
political favouritism  and aroused by the Ypres L etter incident. (2) " It hatl become 
essential” , writes Sir R obert in his MEMOIRS, “ to cu rta il the activities of Hughes 
anti to place in the hantls of a responsible M inister in London, the disposition of .ill
(1) P.A.C., E. L. Newcombe to Sir R. L. Borden, C onfidential memo., 18 Sept. 1916

Overseas M inistry File (OME) No. 8.
(2) VINCE, Capt. I). M. A. R.; “T h e  Overseas Sub-M ilitia Council . . .” ;

in C .H .R ., M arch, 1950.



32 U .N .B .  L A W  S C H O O L  J O U R N A L

Midi "m ailers affecting the* wclfaie of the Canadian a n n \  as wen piopcrlv the suli 
ject of ihc civil au thority  . . . fina11\ I determ ined to appoint a Ministei of O w i 
seas l o i n s  who would take over certain well defined duties and thus relieve the 
(•ouT um ctit from the u u fo rtu u ale  results of H ushes' visits ah ioad ." <H)

\  lawyer. Sir Robert realized that liefore altera tions were m ade in the 
m ethod evolved foi the control of the ( I I . .  it was neeessaty to Ik- absolutely 
ccriain  the  contem plaled  changes lav w ithin the constitu tional powers of the 
Dom inion G overnm ent. Vccordingly. eithei in p reparation  foi action or to 
huttress e le iison . he consulted the Deputy Ministei of Justice. E dm und I.eslie 
Newcombe (later Mr. |ustice Newcombe of the Suprem e Court of Canada). Mr. 
Newcombe was rcc|uested directly and in confidence, to give an opin ion on the 
na tu re  of the legal relations existing between the C anadian E xpeditionary Force 
and  the Governm ent. In Newcombe's long m em orandum  in reply those d is­
tinctions were first draw n which dearlv  established the status of the C anadians 
in the C.F.F. as "volunteer M ilitia on active service, employed in defending their 
country abroad." (I) I'hus any Im perial legal lies on the C anadian forces were 
elim inated . Apparently this im portant and significant d istinction was draw n only 
accidently as a necessary legal support for the m ain purpose of the m em orandum — 
which purpose appeared  in its last paragraph. I his recom m ended: " th e  estab lish­
m ent of a C anadian Ministry of Wat in London, charged with the  adm in istration  
of the overseas forces.” (.'»)

Like the Prim e M inister. Newcombe was a Nova Scotian, a g raduate  ol 
Dalhousie I'n iversitv . a Conservative, and a barrister. Horn in Cornwallis, N.S. in 
is:>7; he had been graduated  from Dalhousie,—II. V.. 1878; and was aw arded a 
degree in law by H arvard  in 1881. Ilv 1893. the year in which he was appointed  
Deputy M inister of Justice l>v yet ano ther Nova Scotian. Sii Jo h n  T hom pson, he 
was a well-known H alifax barrister, a G overnor and Lcctuici of his I'n iversitv . ¡<i) 
He was a pleasant person—“ Always ready and courteous, a gentlem an to his fingei 
tips” (7)—and it was a pleasure to do business with him. lo u d  of shooting, and 
legardcd as a "mighty h u n te r"  he was considered to Ik* "deliberate  in pleading 
and careful in counsel." (8) It was said of him th a t “so well elois lie invariably 
consider his points that he is never found spending one day in undoing what lie 
did the dav before.” (9) He was worthy of the  Prim e M inister's confidence and 
capable of a clear, concrete opinion. T h is was desirable for. In 1910, the legal 
position of the  C anadian soldier abroad was abstruse and complicated.

In the hectic \ngiisi days of 1914 Sir Sam H ughes had discarded the  
prepared  m obilization scheme in a single n ight-Iettergram . In this he had sent 
the word "to  every officer com m anding a unit in any part of Canada to buckle on 
his harness and gel busy.” (10) One consecptence was “ that in a short tim e 
wc had the boys on the way . . . I'neler that p lan  the contingent wa* piacticallv 
on the way to E urope before it could have been m obilized undci the ordinary 
p lan ." (II) A nother result was that there  was no tim e for careful thought about 
the status of the contingent. I>u( while there was no long tim e foi consideration: 

" . . .  the status ol the volunteers, and of the force as a whole, early 
a ttrac ted  the a tten tion  ol the au tho rities at O ttaw a, because it was im p o rt­
ant th at all should lie legally subject to military law. T here was no doubt

(.‘1) HORDEN, Henry (eel) llohert l.aird  Itordrn llis  M cntoi)\
( Toronto. 1938), 11, '«<»7. 

i l l  D l'C .I’l l) ,  Col. A. F., Official History of the Canadian l o u t s  in the (.real
HV/r I9M - 1018
(O ttaw a, 1938), I. Appendix 8.

(*>) Newcombe to Borden. 18 Sept.. 1910, OME. No. 8.
(ti) V. M ORGAN. H. )., T h e  C.nnadian M en anti II tnnen ol the lim e .

(T oronto . 1012). 849.
(7) Lot. cit.
(8 ) In t . cit.
(9) l.ot. cit.
(Ill) Debates, H ouse of Com minis, 20 Jan.. 1910, I. ¡¿92.
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I hat corps of the  Activc M ilitia p la m l on active servicc in Canada could 
l>c brough t tinder m ilitary law by O rder in C ouncil as provided in the 
M ilitia Act. but there  was doub t w hether the overseas expeditionary  force 
contem plated  would fulfil the qualifica tion  of the said Act as to defence: —

T h e  Governor in Council may place the M ilitia, or any part 
thereof, «>11 activc servicc any where in C anada, for the defence 
thereof, at any tim e when it appears advisable so to do by reason 
of emergency . . .
\  request was therefore m ade on 3th August that the  King should  

bring the  volunteers under sections 17.5 and 176 of the Army Act. which 
was met when His Majesty 011 9th August ordered the G overnor G eneral 
to raise the troops for service as an expeditionary  force. C onsequently 
every recruit for th at force, when attested, was cautioned that he would 
be subject to the Army Act.” (12).

“ In the  first call foi volunteers . . .  it had been declared “the  force will be 
Im perial and  have the status of British regu lar troops”. (13) T h is  declaration  
was natu ra l enough. In the m obilization plan which the M inister had brushed 
aside there was no provision for adm inistrative organization or political control 
once a force left C anadian shores. T h e  Canadians who had form ed British Regi­
ments of Foot in 1812 ISM had become part of the  R egular Army. So had the 
volunteers who had fought in the Crim ea and th rough  the Ind ian  M utiny and  the 
men of the  100th Foot (Royal Canadians) 011 eml>odiment in 1858. Even the 
contingents sent to South Africa had been paid and  adm inistered  by the  Im perial 
au tho rities "afte r their arrival there, Canada merely m aking up  the  difference 
between the Im perial scale of pay and her ow n.” (14)

T h a t this notion of Im perial Service still lingered in 1914 is clear from  
the phrases in the n ight-lettergram  of August 6; “force will be Im perial . . . status 
of British regu lar troops." (15) Not u n til 1916, when Newcombe w rote his m em ­
orandum . “was it realized that the  C.E.F. was not, in fact, “ ‘Im p eria l’—i.e. raised 
by His Majesty beyond the lim its of the U nited  Kingdom and  of India to form 
part, for the  tim e being, of the regular forces; and  paid  and  m ain tained  from  an 
annual vote by the Parliam ent of the U nited  Kingdom. It waij, PER  C O N TR A , 
a force raised by o rd er of the King in one of His Overseas Dom inions, to  form 
part, for the tim e being, of the Armies of the  British E m pire, and p a id  for 
and m ain tained  w ith monies voted by the Parliam ent of C anada.” (16).

Newcombe, to reach this understanding, n a tu ra lly  began his analysis by 
looking at “ the sta tu tory  provisions under which (the C anadian Forces) . . . are 
raised, eq u ipped  and m ain ta ined .” (17) T hese were soon found for they rested 
in the British N orth America Act, 1867, Section 15; the  M ilitia Act, 1906, as 
supplem ented  by the  Army Act and the W ar Measures Act, 1914; and  the  “p ro ­
visions of the A ppropriations Bills sanctioned by Parliam ent d u rin g  the  three 
sessions . . . since the war began.” (18) Of necessity, his investigation also involved 
“exam ination  of the  various Orders-in-Council o r regtdations passed by the 
G overnor G eneral in Council in the execution of his delegated pow’ers of 
legislation.”

i l l )  I.oc. cit.
(12) D U GUID . of). cit., I, 22.
(13) Ibid.,  I, 25.
(14) STACEY, Col. C. P., T h e  Military Problems of Canada

(T oronto , 1940), 68.
(15) DU GUID . op. cit., I, 22.
(16) Ibid., I, 25.
(17) Newcombe to Borden, 18 Sept., 1916, OMF. No. 8.
(18) Ibid
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I lie British N orth America \c t  ami the W ar A ppropriations Acts Newcombc 
ilea It with quickly. I lie U.N.A. \c l .  Section I'», m ade explicit for Canada the 
implicit princip le of British law that the "prerogative of com m and of the colonial 
forces rem ains in His Majesty.” IWn "the  exercise of the com m and is delegated 
to the C overnor (.eneral by his Commission, and must doubtless be exercised 
Mibjcti to the sta tu tory  provisions by which it i\ regulated, and upon the advise 
of the King's Privy Council for C anada .” (19) T h u s  the B.N.A. Act was disposed 
of in a sentence.

Next the A ppropriations Acts were dismissed in a paragraph:
" . . .  It may be observed here, so that the fu rth er consideration of the 
case may not be involved with any c|uestion of financial dispositions, th at 
the  . . . Acts . . . au thorize  . . . the paym ent . . . |ofJ the expenses which 
may l>c incurred by o r under the au tho rity  of the C overnor-in-Council 
d u rin g  the respective fiscal years for the Defence anil security of Canada 
anti the conduct ol naval or military operations in or beyond Canada."

These two sets of statutes analysed. Newcombc investigated the  M ilitia 
A it m ore thoroughly. After considering the relevant sections of the Act—2. 10, 16, 
17. 22. 23, 2">. 28. fi9. 72. 74. 144-14(1-Seria tim . he sum m arized their contents: ‘‘It 
will be observed that there are special provisions for tim e of war; the Covernor- 
in-Council is authorized to place the m ilitia  on active service beyond C anada 
for the defence thereof, and the com m and and period of service are specially 
regulated. T h e  Act was in tended to be adecpiate for the purpose of raising and 
despatching a force to defend the country abroad."

C ontinuing this investigation of the statutes, Newcombc then delved into 
the Army Act of the I 'n ite d  Kingdom, m ade applicable to C anada by Section 74 
of the M ilitia Act. I he \ tin v  Act provided for two classes of colonial forces: 
" . . . There may be colonial forces raised bv the C ovcrnm ent of a colony, and 
forces raised in a colon) by direct o rder of 11 is Majcstv lo st ive  as part of the 
regulai forces.” Since forces in the latter class were "paid  and m ain tained  bv 
moneys voted annuallv by the  Im perial Parliam ent." thev were, in fact. "Im peria l 
forces, a lthough raised and serving in a colonv.” Hence this class could not 
encompass the troops of the  C.T.T.

I 'p  to this point Newcombc's argum ent had run clear and unhindered . Here, 
however, he was forced to consider the question of extra territo ria lity  since in 
I9l(i it was generally held that the  British North America Act did not confer 
poweis  <>1 jurisd iction  outside the territo ria l lim its of Canada. He escaped this 
restriction bv reference to Section 177 of the Army Act which included the words:

" . . .  W here any force of volunteers, o r of M ilitia or any o th er force, is 
raised in India, o r in a colony, any law of India or the colony may extend 
to the officers, non commissioned officers and men belonging to such force, 
w hethei w ithin or w ithout the  lim its of India or the colony . . . ”

Newcombc obseiveel:
"T h is  section is im portan t, not onlv as indicating the law which is 
'o  be applied to colonial forces, but as enacting constitu tional provisions 
enlarg ing the power:» of colonial legislatures. C ndcr the ordinal v con stitu ­
tional powers such as are evidenced bv the British N oith America Act, 
ex tra-te rrito ria l legislative au th o rity  is prohahlv not conferred; but it will 
be observed th at Section 177 of the Army Act declares in term s that where 
a force is raised in a colony any law of the colony mav extend to the 
officers, non-commissioned officers and men of the force, w hether w ithin or 
xeithout the limits of the colony, and I apprehend  that this section has, 
upon the face of it. application  only to m ilitary  forces raised in a colony 
bv colonial authority:  and, m oreover, th at it does not apply to such forces 
as are raised by His Majesty's o rder at Im perial expense would seem to be

(19) I b id
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m anifest by the provisions of Section 17.'» (4) and 176 (3) above quoted.
Section 177 therefore  affords adequate  sanction for any of the  p ro ­

visions of the M ilitia Act which m ight fail by reason of th e ir ex tra -te rri­
torial app lication  . . . . ”

He concluded th a t: " . . .  assum ing the  C anadian K xpetitionary  Force to  have 
been aptly  enrolled  for the purpose, it stands subject to  the M ilitia Act and th e  
K ing’s R egulations, in the  same m anner and to  the  same degree, w hether 
d u rin g  the period of tra in ing  in C anada, in Great B ritain  or upon servicc at the  
Front in connection with H is Majesty’s regular forces, as if all these operations 
were being carried  out w ith in  C anada.” (20) This conclusion, Newcombe thought, 
“ is not affected by any of the  regulations o r provisions which have been sanctioned 
by His Royal Highness under the W ar Measures Act.”

He did th ink , though, th a t there  “evidently  was. at the beginning of the war, 
some m isapprehension of the  legal situation  in respect of the project of affording 
m ilitary  a id .” After deta iling  the various cables which had passed lietween 
the  Secretary of State for the  Colonics am i the  G overnor G eneral, and the Orders- 
in-C-ouncil p e rtin en t to the C.F.F., Newcombe:

“ . . . observed as an inference from  th is correspondence th a t His Majesty 
apparen tly  acccded to the  request of th is G overnm ent to o rder the  raising 
of the troops which were in contem plation  at the tim e, anti which were 
defined by Mr. H arcourt to consist of one division, in o rder to  supply 
au th o rity  which it was suggested m ight be lacking in the absence of such 
an order. Obviously it was not in tended  that His M ajesty’s (iovem m ent 
by reason of this o rd e r should assume th e  responsibility incident to the 
raising of a colonial forcc by o rder of H is Majesty under Sections 175 and 
176 of the Army Act, nor was it then  contem plated th at any force should 
be raised of the dim ensions now authorized . It had l>een suggested th at the 
provisions of the M ilitia Act m ight be defective, bu t th a t the Dom inion 
desired to provide a force, and His M ajesty’s G overnm ent had replied  by 
the advice th a t C anadian M inisters should take the necessary legislative 
and o th er steps. T h ere  was no room for reasonable doubt as to the  a p ­
plication of Sections 175 and  176 of th e  Army Act, if the force were raised, 
because these sections m ake ap t provision and operate  of their own force 
w ithout any order of H is Majesty . . .  It will be observed, m oreover, th at 
the o rder com m unicated by Mr. H arcourt's despatch of 9th. August was to 
the effect th a t the troops offered by C anada should be raised by the  Gov­
ernor General of Canada for service as an expeditionary force , and  that 
m ore suggestions were m ade as to  term s of a ttestation . T h e  o rder was 
therefore in tended to  operate  as a supposed necessary direction to set in 
m otion the  local provisions for the  raising of a force on behalf of the  Do­
m inion, and  not as a m easure of direct Im perial responsibility.

“ I have endeavoured to show th a t the apprehended  d ifficulty  was 
non-existent, because, subject of course to  the  necessary appro p ria tio n , the 
w nction  for the contem plated  force already existed under the provisions 
of the  M ilitia Act and the  O rder-in-C ouncil of 6th August, passed in the 
execution of the sta tu tory  powers. It may lie said, m oreover, if there  could 
be any possible d o u b t as to the legality of the  Order-in-(k>uncil of 6th. 
August, th a t the  d o u b t is removed by the  W ar Measures Act which sanc­
tioned antecedent executive m easures.”

Only one obstacle now rem ained in Newcombe’s way if he was to establish 
the  independent status of the  C anadian  soldier. T h a t was the a ttestation  oath . 
T h ere  was some difference in wording between the  oath as prescribed for the  
M ilitia and th a t prescribed for the C.F..F. bu t he d id  not consider the discrepancy 
essential:

(20) Ibid
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li cannot I im agine be said t in t  a m ilitia force is anv the Irss a 
m ilitia force l>ecaiisc it is denom inated  an Overseas l.xpcditiouaiv l o u r ,  
and it seems to be q u ite  obvious that the prelim inaries ol a ttestation  p ic  
scribed or in use for the expeditionary f o u r  a i r  merely .111 adaption  of the 
requirem ents of the M ilitia Act to the case ol volunteers engaging to seivc 
for the special purpose of the existing vvai.

T h ere  is only one a ttestation , and that defines the engagement of the 
recruit from the  tim e he joins un til he is regularilv discharged, w hether in 
C anada, in the I ’n ited  Kingdom  or at the seat of war.''

H aving breached the last of the legal harriers. Ncvvcombe dealt sum m arily 
with the inconsistencies which had been expressed in a contrary view b) the  Militia 
D epartm ent:

1 m ight observe here that if the force raised for service O.verseas 
occupy the dual capacity which is incident to the view which seems to have 
been en terta ined  at the M ilitia D epartm ent; if it consists of units of the 
active m ilitia while in Canada, and of som ething different when it goes 
Overseas, and if there be 110 au tho rity  in the Governor-ill Council to 
despatch the force Overseas as a m ilitia force, it is d ifficult to realize by 
what au th o rity  these troops could ever be sent out of C anada. T hey could 
not, being a m ilitia  force, be despatched u nder th e ir constitu tion  by o rder 
of the  Im perial authorities; and  they could not. upon the above hypothesis, 
be despatched by the Govci not-in-C ouncil; they w ould, moreover, as a col­
onial force raised by o rder of His Majesty, be independent of local a d ­
m inistrative control. But if by any means they may be legally sent abroad, 
and if from the m oment of going abroad they become no thing but a 
colonial force raised bv order of His Majesty, they pass from that moment 
from under the  jurisd iction  of this G overnm ent, and neithei the Covernor- 
in Council nor the M inister of M ilitia could constitutionally exercise anv 
control over them .”

T hese equivocations were resolved by one sentence: "All  fliffit ullie\ tlis- 
tippear, htnccver, u'hen the force is attribttletl lo ils proper place under the line as a 
force of volunlt t-rs, or of niililiti or any other force, ’raised, et/nipped anti paitl by 
Caiititla under the authority  of the Militia Act anti sent abroad lo serve icith l lis  
Majesty's forces for the defence of the country, subject lo substantially identical 
provisions for such a case, contained in Set lion 7 / of the Milit ia At I, and in 
Sections / 7 ^. t~f> anti I , ,  of the Army At I.” (LM) Basing his opinion on this view 
of the status of the  C anadian Fxpcditionarv force. Ncvvcombe declared that: "If 
the view which I subm it be adopted  the relations of the force to the G overnm ent 
of Canada, as well as to the Im perial G overnm ent, become clear, or at all events, 
as deai as any th ing  governed bv a variety of statutory provisions, and affected by 
constitu tional lim itations can usually be."

I his im portan t d istinction made, the path  was cleai to deal with the m ain 
issue—the  control of the Forces oveiseas. He began bv listing the functions of 
the M inistei of M ilitia, as defined in Section of the Militia \c t: "T h ere  shall 
be a M inister of M ilitia and Defence, who shall be charged with and be- respon­
sible for the  adm in istration  of m ilitia affaiis . . . including tlu in itiative in all 
m atters involving the  ex p end itu re  of m oney.” Ncvvcombe was clear that all 
expenditu res for the  Forces, everywhere, "m ust be ap p ropria ted  bv Parliam ent 
and  paid bv the authority  of the Govcrncn-in-Council, subject to the provisions 
of the M ilitia \ct and the  Consolidated Revenue and Audit \c t .” \p p o in tm en ts. 
prom otions, and discharge or retirem ent were "vested solely in the C iown, ex ­
ercisable in the case under consideration by the  G overnor General of C anada, upon 
til advice of his C ouncil.” O 11 the question of com m and Ncvvcombe was specific: 
•: . . . all m ilitary power must be based upon and  em anate from the  civil power; 
and tlu ' com m ands of the Sovereign to the \im v can onlv be conveyed to the

(L* I) I hitl
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C om m ander-in-C hicf through the channel of responsible m inisters and  the arm y 
is then  brought in to  accord with the civil institu tions . . . "

Me thought that: “ Perhaps except for th e  fact th at the  thea tre  of w ar is 
so rem ote from C anada, and the delays o r m isunderstanding incident to  the 
transm ission of messages at such a distance so great, it would not he found necessary 
to  devise any means o ther th an  those already established by law for the purpose 
of working out these constitu tional principles in their app lication  to the  C anadian  
Force.” He conceded, "it mav seem expedient and perhaps essential to the p ro p er 
exercise of this com m and” that corps and divisional com m anders should be nam ed 
by His M ajesty’s G overnm ent; but. "A part from  such dispositions as may result 
from considerations which point to the desirability of m utua l reliance and con­
fidence as between the general officers d irecting  operations, it would seem that all 
appo in tm en ts and prom otions in the C anadian force should be sanctioned by 
the  executive au th o rity  of C anada.” I his op in ion was suited to  the rising n a tio n ­
alism of the country  and to the  policv of the G overnm ent. T o  exercise this contro l 
of prom otion  and policy Ncwcombe considered th at, due to the  m agnitude of the 
overseas forces, “some provisions should be m ade to  b ring  the  G overnm ent of the 
country  m ore im m ediately into touch w ith the thea tre  of actual operations.” “T h e  
W ar Measures Act” , lie observed, “affords a means of accom plishing this, and 
m oreover of m odifying the law or of enacting any legislative provisions which may 
be necessary to provide for the  very special situation  which has arisen.”

Ncwcombe then m ade the recom m endation Sir Robert Borden was to follow: 
Details affecting m atters of discipline should perhaps be suggested 

and considered in consultation  with the m ilitary advisors of the  G overn­
m ent. b u t if 1 may ven ture  to suggest, I should th ink  th a t the executive or 
adm inistrative requirem ents of the case would be liest satisfied by the 
establishm ent of a C anadian  M inistry of W ar in London, charged with 
the adm in istration  of the Overseas forces, to he held by a m em ber of this 
C abinet, assisted if though t advisable by a council of C om petent experts, 
whose advice would be considered by the M inister in subm itting  his 
recom m endations to  the G overnor G eneral in Council for approval. T h is 
would, in my hum ble  suggestion, afford the most satisfactory means which 
can be devised for exercising the au th o rity  of this Governm ent with des­
patch and in harm ony w ith the policy of the adm in istration ; and it would 
moreover provide a ready agency o f com m unication as between His 
M ajesty’s G overnm ent and the G overnm ent of C anada by which the jo in t 
service could be a rticu la ted .”

T h is  recom m endation was accepted. Its im plem entation  led to the ap po in tm en t 
of Sir George Perley as M inister of Overseas M ilitary Forces of C anada, to the 
C abinet crisis of O ctober-Novem bcr, 191G and to the resignation of Sir Sam Hughes.

But Newcombe’s m em orandum  had m ore extensive repercussions. His 
clear exposition of the independent status of the C anadian  soldier helped to 
establish the independence of the D om inion w ithin the Com m onw ealth, led to 
in te rnational recognition of that independence at Versailles, and to its steady 
e laboration  in the years since 1919. Once understand  C anadian  troops overseas 
as “C anadian  volunteer M ilitia on active service . . . defending th e ir country  
ab ro ad ” and  the control of an arm y—as m uch a sign and symbol of independence 
as control of foreign relations—becomes im m ediately possible. Between 1916 and 
1919 this possibility became actuality  th rough th a t vigorous assertion, expansion 
and consolidation of C anadian  m ilitary adm inistrative autonom y which m arked 
the portfolios of Sir George Perley and  Sir Edward Kemp (22) and  which was 
exem plified in the appo in tm en t of a C anadian  O fficer—I.icu tenan t-C cncral Sir 
A rth u r C u rrie—to com m and the C anadian  Corps.

(22) Sir Albert Edward Kemp, P.C., KCMG, M inister of Overseas M ilitary Forces.
October, 1917 — M arch, 1920.
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I his consolidatim i of militarv autonom y. given im petus and em phasis |>\ the  
sheer fighting prowess of I lie* dorps, was Borden's most form idable argum ent for 
representation  at Xcrsaillcs. How this argum ent was accepted; how his desiies 
were gratified; how this gratification  led to Ila I fo n r’s defin ition  and u n i\e isa l 
recognition of Dom inion Status; all this is historv. Since that tim e anodici war 
has raged and  the links of l-.mpirc rem ain as ohviouslx weak as th e\ are  potentially  
strong. Thirty-two vears now separate Xersailles' Hall of M irrors from Korea's 
barren  hills where a nationally  independent batta lion  of C anadian  l.ight Infantry  
are fighting  as part of the 29th C om m onw ealth Brigade. The background of the 
IM’.C.L.I.’s jo in tu re  in this Brigade is v irtuali) the  en tire , m ulti-coloured, still- 
unfinished tapestry which depicts the steady, constitu tional developm ent of the 
British C om m onw ealth and Kmpire. In that tapestry as in that developm ent 
Ncvvcombe’s yellowed legal m em orandum  has its small hut significant place.

—C aptain Donald M. X. R. Vince, M. X..
D rju n l incili of S a l ¡mini Defence, Oilmen.
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Barristers and Solicitors

GUSS, B.A., LL.B.

BARRISTER

B. R.

BEST WISHES TO THE LAW SCHOOL JOURNAL



U .N .B .  L A W  S C H O O L  J O U R N A L 39

L A  S E N T E N C E  IN D É T E R M IN É E
“La science de la justice et la science de la nature 

sont unes. Il faut que la justice devienne une médecine 
s’éclairant des sciences psychologiques.’’

—Michelet.
L’acceptation par le Parlement Canadien (1947, Ch. 55, sec. 

18, Code Criminel 575A-575H) du principe de la sentence in­
déterminée pour tenter de prévenir le récidivisme marque l’aube 
d’une ère nouvelle dans l’histoire du crime au pays et indique 
le rôle primordial que doivent jouer l’anthropologie, la sociologie, 
la psychologie, la criminologie, et la pénologie dans l’orientation 
de notre législation criminelle et pénale.

Afin d’empêcher cette législation de dégénérer en instru­
ment de persécution et de tyrannie et d’éliminer toute possibilité 
d’abus de pouvoir de la part du tribunal, le Code prescrit de 
condammer comme “habitual criminal” seul le criminel dont le 
dossier révèle trois condamnations antérieures sous des chefs 
d’accusation susceptibles d’au moins cinq ans d’emprisonnement.

Cette détention préventive indéterminée pourrait fort bien 
se tourner en détention à perpétuité si ce n’était que le Code 
exige aussi qu’au moins une fois tous les trois ans le Ministre 
de la Justice étudie le cas du détenu afin de déterminer s’il 
doit demeurer en détention ou être réintégré au sein de la so­
ciété.

La section laisse le choix du traitement disciplinaire et 
réformatif aux autorités pénitentiares et permet, sans le pre­
scrire. la ségrégation ou l’isolement du détenu dans des insti­
tutions spéciales.

Il est intéressant de se rappeller qu’auparavant nos légis­
lateurs, tout en reconnaissant tacitement le précepte que lâ  re- 
cédive entraîne en théorie une aggravation de peine, empêch­
aient en pratique notre jurisprudence de suppléer au silence 
des lois. Nos tribunaux ne pouvaient pas dépasser les bornes 
plus ou moins restreintes de peines prescrites avec une exacti­
tude quasi-mathématique de sorte que notre Code devenait une 
véritable Magna Carta pour le criminel endurci qui, avant de 
perpétrer son crime, pouvait prévoir avec certitude la sentence 
maximum que pourrait lui imposer le tribunal.

L’introduction de la sentence indéterminée dans notre Code 
Criminel indique que nos législateurs ont enfin réussi à se dé­
barrasser des derniers vestiges laissés par la théorie primitive 
de responsabilité pénale basée sur les principes barbares de 
vengeance motivée par la nécessité de défence individuelle et 
surtout des principes pseudo-scientifiques de liberté morale et 
de “libre arbitre” subséquemment introduits en Europe par les 
tribunaux ecclésiastiques.
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Beaucoup d’intellectuels, malheureusement, préfèrent les 
généralités abstraites de la doctrine métaphysique du “libre 
arbitre” et de la sentence fixe aux principes “d’utilité sociale,” 
de “défense directe” et de “nécessité politique” énoncés par de 
célèbres érudits, tels que Beccaria, Bentham, Romagnosi, Comte, 
Carmignani, etc. et insistent avec ténacité à maintenir intacte 
un système criminel et pénal à base de culpabilité morale dia­
métralement opposé aux systèmes scientifiques préconisés par 
de grande savants comme Lombroso, Lacassagne, Saleilles, 
Brockway, Parmelee, etc., pour n’en nommer que quelques uns.

A mon avis, il est puéril de recourir à la culpabilité morale 
du criminel pour justifier la peine qu’impose la société par ses 
tribunaux. Ce droit de sévir contre le criminel puise son origine 
dans la nécessité qu’a l’organisme social de réagir contre toute 
force contraire à sa survivance. L’histoire et les sciences na­
turelles nous enseignent que tout être organique dépourvu de 
cette capacité de réaction ne saurait survivre. Si la société a 
le droit de recourir à des mesures de répression et d’élimina­
tion temporaires lorsqu’il s’agit simplement de crimes d’occa­
sion et de passion, elle a le droit à fortiori de condamner à une 
sentence indéterminée le récidiviste qui résiste aux méthodes 
ordinaires de persuasion et de réforme.

Dans les rapports entre l’individu et la société partout où 
le point de vue individuel s ’oppose au point de vue social, ce
sont les intérêts de l’individu qu’il faut sacrificer..........................
La justice criminelle reconnaît que l’intérêt de la société 
dépasse celui de l’individu.

Tout en concédant la nécessité et les nombreux avantages 
de cette innovation législative, il me semble toutefois y trouver 
une grande lacune. Cette importante section devrait catégori­
quement défendre l’emprisonnement du condamné dans une in­
stitution pénale ordinaire. La condamnation de l’accusé sous 
cette section ne présente pas de grandes difficultés parce que 
le problème juridique tel que soumis au tribunal selon la sec­
tion ne saurait être que relativement simple; il serait bon de 
se souvenir, cependant, que le problème pénal qu’elle engendre 
ne fait que commencer là où se termine le problème légal.

La justice demande que la solution du problème légal révélé 
par le crime détermine le problème pénal de sorte à résoudre 
le problème social en conciliant autant que possible les intérêts 
opposés de la société et du criminel. Soumettre le criminel 
condamné sous cette section aux règlements inadéquats d’uin 
institution pénale ordinaire serait plutôt ignorer le problème 
épineux du récédivisme que le résoudre. Pour rendre cette sec­
tion efficace et permettre l’usage grandissant de la sentence
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indéterminée, il faut absolument pourvoir une institution spé­
ciale gouvernée par des administrateurs compétents et capables 
de recourir aux données de la science moderne dans l'accom­
plissement de leur mission de réforme. Le tribunal serait mal 
avisé d’incarcérer indéfiniment et sans les classifier ces pauvres 
infortunés qui, par suite d’hérédité ou d’atavisme, de passion 
ou d’habitude, d’occasion ou de nécessité, d’abnormalités physio- 
psychiques ou d’aboulisme, de déséquilibre mental ou de dégén­
érescence morale, n’ont pas su se conformer aux éxigeances 
de l’organisme social.

Qu’il soit dit, en conclusion, que seule la sentence indéter­
minée saurait revêtre l’administration pénale d’un véritable car­
actère réformatif et permettre l’individualisation de la peine 
sans laquelle aucun traitement ne saurait être efficace.

—by J Wilfred Senechal,
U. N. B. Law School.

CLASS OF 50
News from the CLASS OF ?>0 of the U.N.B. Law School shows th a t the m em ­

bers have undertaken  practically every type of legal work. Many struck out for 
themselves, others arc practicing with legal firms, two have acquired  positions 
with governm ent agencies, and ou r President is continuing legal studies in England.

E leanor Baxter is working for T . C. A.
Vernon C.opp is studying at the London School of Economics this year as a 

result of his w inning a Beaverbrook Scholarship.
John  C oughlan is in private practice in N orth Head on G rand M anan Island 

afte r spending a couple of m onths in 1*. E. M cLaughlin’s law office in St. Stephen.
Jim  Crocco has finally deserted the legal section of the V eteran’s L and Act Office 

in Saint John  and  opened his own office in Woodstock.
Len Fournier is ano ther m em ber of the class practicing on his own having 

gone to  D alhousie a fter spending the first part of the sum m er working in the 
P robate Office in Saint John.

Doug French is ano ther m em ber of the class presently working in the  Law Office 
of B. R. Gu$s in Saint John.

T ed  G ilbert is still w ith the legal departm ent of C entral M ortgage and  housing 
b u t is draw ing his contracts in O ttaw a now instead of Saint John.

Jo h n  Gray is now in O ttaw a also with the D epartm ent of Justice dealing with 
claims in the Exchequer C ourt afte r spending a short tim e in Leo C ain’s law office 
in Fredericton.

L ib Hoyt acqu ired  a position w ith the Law Firm  of Sanford and T eed  a short 
tim e ago and is now working w ith them  in Saint John.

Irv ing  O ’Donnell opened his own law office in Fredericton the first of Ju ly  after 
w orking a short tim e w ith R ollie Brewer.

Doug Rice is, of course, w ith his fa ther in the firm of Rice and  Rice and  is 
also ru n n in g  the l’etitcodiac Collection Agency which he started there.

Percy Smith has his own law office in Newcastle and has also been a p p o in t­
ed Deputy C ounty M agistrate for N orthum berland  County.

T racy-G ould struck ou t on his own shortly a fte r admission and  now has qu ite  
a practice of his own in Newcastle.

Eric Young spent the sum m er working w ith Sanford and  T eed  b u t opened 
h is own office in B athurst the end of September.

Bea Sharp opened her own law office in H am pton  the m iddle of Ju n e  and  is 
practicing there.
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SOMF. THOUGH'I S ON LEGAL EDUCATION
llniadlx there arc two systems in m odem  legal education: the  lecture-text 

Ih»ok system and the case hook system, Fach of these have their a ttribu tes, merits, 
and advocates. W ho is to say that one is better than the  other?

On the  o ther hand the lecture system endeavours to pu t fo rth  principles of 
the law relying; on and referring  to the cases for au thority . A lecturer would 
enunciate such a principle, discussing it and giving for his au th o rity  a case which 
he leaves to the student to look up  at a subsequent time. T h e  average student 
who often tends toward la/iness mav neglect to do this, with the  result that he 
does not receive the full value of the system.

T h e  case book system on the o th er hand lakes a firm  grip on the case itself 
and from it wrings and extracts the principles. T h is  is no field for a la/y student 
for bv his neglect he loses every merit to be draw n from the system.

If o u r student had a choice he would, like electricity, choose the  path of least 
tesistance. namely, the lecture system. Indeed, this point may he the chief weak 
ness of the system. The term  "spoon feeding“ has often been applied  to education 
such as this. Here the  case svstem st-i\es as a check. It stresses research and 
in itiative which ultim atclv leads to d e a r, original legal svllogism, which is an a d ­
m irable and probably a ncccssaty quality in a good lawyer. For both systems thete  
is much to be said but whichevci one is used the student will gel out of Ins 
course what he pu is in to  it and no more.

Both systems have been tested and both have proven successful. I he m odern 
trend  seems to be away from the  lecture m ethod towards the case m ethod. T h is 
is qu ite  evident when one visits the law schools across the country and there  sees 
o u r average student staggering nuclei the weight of these volum inous works.

Having been exposed to both systems, a dialectical process is envisioned hv 
the w riter, the lecture system being the thesis and the case system being the 
antithesis. I lie one rising up  to challenge the o ther, tlu- struggle for existence and 
the* u ltim ate  emergence of a new system, which is devoid of the defects of both 
and which combines the better qualities of each. Here is a svstem for out 
average student who m ight have lost sight of his goal in the one- svstem or lloiui 
dcrcd in the realm of in itiative in the other. S a v s  he. "I have to use a certain 
am ount of in itiative but I am guided in such use hv men much more qualified 
than mvself.” for out student is fundam entally very hum ble.

Again out student is often of a delicate n a tu re  and subject to various 
nervous disorders so that this m iddle road which we would have him follow 
would seem a desirable means to n u rtu re  him  to legal m aturity  with the least 
nunthci of psvchologii.il complexes.

\ o  doubt this idea of com bination has been proposed before, for as a 
student newlv introduced to the case system the w riter finds him self yet unable to 
have an original thought I lie idea has probably been put to use to some extent 
hv individual lecturers th roughout the I nglish legal system. But as far as can be 
known it is not in general use.

However let us th ink of it and m ull it over, for this infant may grow to be a 
powerful and effecacious adu lt who could m ote than  adequately  fill the shoes 
of his ailing  predecessors.

-B v  J. I*. I I W i l l , ,
II l.aw, I'.N .B .
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CASE AND COMMENT 
PRACTICE

ADDING PA R TIES A FTE R  JU D G M E N T —D E A T H  OF JU D G M E N T  C R E D IT O R

W ilson v. M acKellar 
and

W ilson v. U. S. Fidelity Assurance Co. (assignee)

T h e  question of what to do after a judgem ent c red ito r has died in o rder to 
carry on proceedings in an ancillary to the action is one which arose recently in the 
case of W ilson v. M acKellar (unreported).

In this case the defendant recovered judgem ent for costs and assigned the 
judgem ent debt. He subsequently died and the judgem ent assignee was placed in the 
position of being unab le  to take fu rth e r proceedings u nder the judgem ent by the 
use of the de fen d an t’s name, which right was acquired  when the judgem ent debt 
was assigned.

By O rder 17 ru le  4 of the Rules of the Suprem e C ourt, when by v irtue  of the 
death  o r o th er event, occuring afte r the action is commenced, causing a change of 
interest, it becomes necessary o r desirable th a t a person should be m ade a party  to 
an action, an o rder th a t proceedings shall be carried on between the con tinu ing  
parties may be ob tained  on an exparte  application . However does this mean that 
parties can be changed after judgem ent has been signed?

T h e  power of the  C ourt over an action was stated by Jessel M .R.in his judge­
m ent in Salt v. Cooper (1880) 16 Ch D 544 at p 551 as follows: “A cause is still 
pend ing  even though there  has been final judgem ent given, and  the court has \e ry  
large powers in dealing with a judgem ent un til it is fully satisfied.” T h is statem ent 
indicates that the C ourt can change parties a fter judgem ent. T h e  New Brunswick 
C ourt of Appeal clearly indicated th at this proposition was correct in the case of 
M cPhail v. W inslow 8 M.P.R. 552. In th a t case the C ourt ruled th at proceedings for 
the exam ination  of a judgem ent deb tor cannot be taken out by a successor in in te r­
est of a deceased judgem ent c red ito r w ithout such party  being first added as a party  
to  the action by an  ap p ro p ria te  app lication  u nder O rder 17.

Several English decisions are of the same effect. In N orburn  v. N orburn  (1894)
1 Q B . 448 the judgem ent c red ito r d ied  before realizing on his judgem ent. His 
executors m ade application  for a receivership against the  defendant bu t the C ourt 
held  th a t the  executor m ust first be added as a party  before fu rth er proceedings 
could be taken u nder the judgem ent. Accordingly, app lication  being made, an 
o rd er was granted  add ing  the assignee of the Judgem ent cred ito r to be added as a 
party  on the  record of the origional action.

by F.RIC TEED,
Saint John , N.B.

GRAEME F. SOMERVILLE
Life Underwriter 

for 
The Canada Life Assurance Company 
ROYAL BANK BUILDING -  SAINT JOHN, N. B.
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DI.VOK V LONG AND LONG
An im portant «11ic'sti«>11 ili.ii has always been a source of a rb itra tio n  is the 

right of rccaptiou of chattels by ail ow nei. Dtvoe !'. I.ong. a recent case in the 
New Brunswick Suprem e ( m il l ,  \p p ea l Division has clone a great deal to shed a 
clearer light on this herelofoic confusing issue. T h e  judgm ents of R ichards.

|. H arrison and Hughes | J., go to great lengths reviewing the history of 
recaption, and give a distinct view of its app lication  and scope. T his case is espec­
ially beneficial to students who arc pursu ing  the laws of ( hoses in possession.

I he basic facts of the case are clearly ou tlined  by Anglin j. and briefly they 
are as follows: I lie p lain tive had once worked foi the defendent |. lo n g  as a clerk. 
In November 1947 Long received a lettei from the Income lax  D epartm ent advis­
ing him that the  inspectors had found he was not keeping a p roper set of books. 
Long went to the p lain tiff's house, handed him  the letter to read and accused 
him of reporting  him. T h e  p la in tiff vehemently denied this and ejected lo n g  who 
forgot to take the letter w ith him . lo n g  sent a m an for the letter, but the p la in tiff 
refused to su rrender it because he wanted to have the date  of the letter in o rder 
to w rite the D epartm ent to confirm  th a t he had not so reported  lo n g . T h e  
latter then took his son R odolphe to the p la in tiff’s house where they forced their 
way in and dem anded the letter. W hen he refused to give it up , they assaulted 
the p lain tiff, and took it from his coat pocket. No reference was m ade to the 
letter in the pleadings, but the point of law is w hether in the circumstances recap­
tion of the letter by self-help was justified.

T h e  case brings out th ree  basic c| ties lions th at seem to govern the decision 
of this recaption case. First, the d efendan t’s right to possession of the chattel. 
Second, the tresspass of the defendant in his recaption. T h ird ly , the am ount of 
force that m ight be used in recaption.

I he first cpiestion can be readily dealt with. W hile the p lain tiff had been 
given the le tter by the  defendant, he had lost his right to it by the d e fendan t’s 
rcc|iicst for its re tu rn . T h u s  the defendant had a legal right to his chattel.

T h e  second cpiestion is intrinsically linked to the th ird  one. T h e  defendants 
were undoubtedly  ties],assets. Recaption through trespass mav not be predicated 
on the m ere fact that the defendant's chattel is on the premises of the plain tiff. 
I he circumstances under which it happened to be there  must be1 shown, and they 

may or may not justify self help: Antlionx I . Htiucy  (18.12) H Bing. IXti.VHTrmv 
I . Slni'iiil (1931) 2 D.L.R. 473. From the evidence it seems as though lo n g  th rough 
his own negligence left the le tter at the hom e of the plain tiff. I hat alone would 
lender Long’s trespass unlaw ful, but the p lain tiff's own action subsecpient to I.oug’s 
carelessness seems to have intervened. T h e  p la in tiff refused to su rrender the letter 
fii st io l ong’s messenger and then to Long himself.

I he final cpiestion as to the am ount of force a person mav ctnplov in recap­
tion. seems to be the m ain issue of the case. Was Long's right to recaption out- 
weighted In the force he employed? There are several cases and au thorities that 
deal with this point.

Regarding this subject Salmond on T orts, 10th I d., p. 191. states " There1 are 
two circumstances where a man is en titled  to ano ther's  land foi reception of his 
e.vvn goods: If they came there  (I) by accident e.g. if a fru it tree grows in a hedge 
and the fru it falls on ano ther's land; (2) by the felonious act of a th ird  party. 
W infield on T o ils  I’. 3<»9 seems to give a b roader scope; he th inks that when the 
ownei of goods was undei no tortious liability for their appearance on the 
occup iers land, he ought to lie able to retake them  in am  event provided he does 
no in j i i  i v to the premises. However self help ought to be strictly lim ited even 
against a wrongdoei and forbidden a ltogether against one who is not a wrongdoer. 
However, in l lnm :lion  I ( tilth t (IHK3) 23 V II.R . 373. I i.isei |. stated 'T th ink the
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righ t of the owner to en te r and remove his goods "from the soil of an o th er does 
not depend upon a wrongful taking of the goods by the ow ner of the soil but 
upon the fact w hether the ow ner of the goods has a present right of property in 
and a present right to be perm itted  to en ter for the purpose of taking them  away 
then his entry is justifiable: T h is  argum ent is carried  on fu rth er by the same 
Fraser J. in Turner  V. Smith  (1888) 29 N.B.R. '»67 ” . . .  if there  was a dem and 
and  a refusal th at would constitu te a wrongful deten tion  of the goods, and the  
party  woidd en ter upon the land for the purpose of taking them  aw a\.’ ’ Mr. Justice 
H arrison supported  the  view of Clerk and Lindsell on T orts , 10th Ed., I’. 219. “ He 
who is en titled  to the im m ediate possession of a chattel may com m it an assault 
to  receive it from anyone who has it in his actual possession and wrongfully detains 
it, provided th at such possession was wrongful in its inception .”

In  Blackstone’s Com m entaries, Book 3, pp. 4-.r> he states " . . .  But as the 
public  peace is a superio r consideration to any one m an’s p rivate  property; and if 
individuals were once allowed to use private force as a remedy for private injuries 
all social justice m ust cease, the strong would give law to the weak, and  every m an 
would revert to a state of nation.

In Read J'. Smith,  7 N.B.R. 288, C hipm an C. J. said “where there has been 
any fau lt or neglect on the part of the owner of the  goods he cannot justify 
en tering  the soil of ano ther to take them  and he is bound to show that there has 
been no such fa id t o r neglect on his p a rt.”

In  the present case the entry  of the defendant was not justified  because 
the p lain tiff's original possession was lawful and the en try  was not peaceable, the 
p la in tiff being present and having refused entry to the defendant who then  broke 
the  door of the  p lain tiff's house thus endangering  the peace. T h e  assault upon 
the  person of the p la in tiff causing a breach of the peace, was qu ite  unjustifiable. 
T h e  defendants were found liable in trespass for breaking into the p lain tiff's house, 
damages of $1000.00 were aw arded to the plaintiff.

By DONALD J. O BRIEN,
I Law, U.N.B.

INCHES & HAZEN
Barristers and Solicitors

C Y R U S  F. I N C H E S .  K .C .

D.  K I N G  H A Z E N .  K .C .

2 3  R O Y A L  S E C U R I T I E S  B U I L D I N G  

M A R K E T  S Q U A R E

SAINT JOHN, N. B.
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BOOK R E V IE W S

ORDEAL BY SLANDER; by Dr. Owen Lattimore
llan tham  Hooks, New York, 19.'>0. PI*. 198. ‘-.'it p lus tax

I his book tells the th rillin g  story of l)r. l.a ttim o rc ’s defence against the 
slanderous charges m ade against him  hy th at most irresponsible 11. S. Senator, 
Joseph M cCarthy.

It is a tale of frustration  and a story of the  immense physical and  organiza­
tional effort necessary to defend oneself against such a sensational charge and 
one which is h arder to com bat for its having been m ade in the safety and  im m unity  
of the Senate ('.hamIter.

I kept w ondering, as 1 read l)r. l .a ttim o rc ’s book, just how he could ever 
gather together (he resources necessary for his defence. I he battle  raged in the 
seeminglv limitless "confines” of the new spaper “a ren a” and in o rd er to save 
himself Dr. I.a ttim ore  must battle  his accuser in the  same a ren a—he m ust 
hold press-conferences, h ire staffs of research workers and lawyers—he must leave 
his hom e in M a n lau d  and move to W ashington to be closcr to the figh t—in short 
he and his wife must dedicate themselves com pletely for a period of six weeks 
io answ ering the groundless charges of a neo-fascist Senator from W isconsin.

Dr. I.a ttim ore  "pulls no punches" and ibis book is w ritten with vigor to say 
the least. As Mrs. I.attim ore says they were “operating  in a situation  characterized 
In insanity."

l)i I.a ttim ore makes several w orthw hile observations about the  m ethods 
and operation  of the Senate sub com m ittee. Foi m \ part I felt he was m uch too 
lenient in his criticism  of the procedure of the Senate C om m ittee—its m ethods 
brought to m ind the inc|uisition and the Star Cham ber. I subm it th at far from 
being a necessary part of the "checks and balances" of the C onstitu tion  and 
(•overnm ent of which Vmcricans are so p ro u d —such a com m ittee and its rules 
are qu ite  definitely "balanced" against the citizen appearing  before it. As I read 
the account of the Com m ittees hearings I wished that the en tire  affaii could be 
subjected to that forum  where liberty m eans more than "checks and  balance,” 
namely, a coin I of law.

In C O R D O N  FAIRW FA I HF.R, 
Saint John, N. 11.

FAMOUS TRIALS NO. Ill; By James II. Hodge
Penguin Hooks L td.. 19.r>0. PP. 2.‘><>. Is. (id.

\ s  a con tinuation  of the FA M O l'S T R IA L S series, this book follows in the  
n ad itio n  of the NOTABLK BRITISH  T R IA L S with the added quality  of read ­
ability for both the laym an and the lawyer. T h e  five trials here portrayed arc of 
interest to the layman not only because of the prom inence of the cases but also 
l ietausc ot the insight in to  the m ethods of the  police and crim inal courts in seeing 
that In whom m an's blood is shed, by m an shall his blood be shed."

l ot the lawyer there  are special a ttractions. F.arli case differs greatly from 
lIn* o :hcis and each has played an im portant part in the history of the  law. T h e
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book provides an  o p p o rtu n ity  to view the m ethods of such em inent advocates as 
Sir C harles Russell and Sir Norm an Birkett and  that famous pathologist Sir 
B ernard Spilsburg who was as m uch at hom e in the  court room as were the  lead­
ing barristers of his day.

T h e  a u th o r has m ade a successful a ttem pt to probe the m u rd ere r’s psycho­
logy w ith an objectivity  th a t can only be ob tained  w ith the passing years. He 
has expressed a doubt as to gu ilt in some cases. T h e  conclusion is alm ost inescap­
able th at som etim es the h angm an’s noose is placed aro u n d  the wrong neck

It is not a book th a t will l>e read lightly  and  forgotten. T h e  chronologies, 
the  personalities and above all the misgivings will rem ain in the reader’s m ind.

by EDW ARD O. FANJOY,

III, Law, U. N. B.
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