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Abstract

In response to the Supreme Court of Canada (SCC)’s ruling in Carter v Canada, the
Parliament of Canada passed federal legislation allowing eligible Canadians to request
Medical Assistance in Dying (MAID).! Following Truchon, the “reasonable
foreseeability of natural death” criterion was removed from the Criminal Code.
However, individuals with the sole complaint of mental illness were excluded from
eligibility to allow for preparation by medical professional, the government and
provincial health authorities — a supposed temporary exclusion that has since been
extended.? This exclusion has produced much controversy, with many disability rights
organizations, advocates and medical professionals holding differing opinions. Some
believe this exclusion is discriminatory - the government is preventing individuals
with mental illness from seeking a service available to those with physical disabilities
and those without. Others believe that this exclusion is the non-discriminatory path.
These persons believe allowing MAID for the sole complaint of mental disability
(MAiD-SUMC) sends the message that the Canadian government views life with
mental illness as not worth living. Despite strong beliefs opposing MAiD-SUMC,
codifying this exclusion would not reflect a disability-centered approach to the law.
Allowing MAiD-SUMC aligns with the social model of disability, the purpose of the
Criminal Code provisions regarding MAiD, the governing case law and recent trends
seen with the SCC. A provision prohibiting MAiD-SUMC would likely be found to
violate section 7 and 15 of the Charter and could not be saved under section 1.
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Introduction

In June 2016, the Parliament of Canada passed federal legislation allowing eligible
Canadians to request MAiD.* Under Bill C-14, MAiD was available to individuals
who, amongst other criteria, were diagnosed with a grievous and irremediable medical
condition.’ This required one’s natural death to be reasonably foreseeable.® In Truchon,
the “reasonable foreseeability of natural death” eligibility criterion was found to be
unconstitutional.” Following this decision, Bill C-7 was introduced in Parliament.® Bill
C-7 removed the reasonably foreseeable natural death criterion from the Criminal
Code and temporarily excluded individuals seeking MAiD-SUMC from MAIiD
eligibility.’ Originally, this exclusion was to expire in March 2024.!° However, in
February 2024, legislation to extend the exclusion until March 2027 received royal
assent.!! This extension was justified using similar reasoning as the initial exclusion —
to provide the provinces with additional time to prepare their healthcare systems and
physicians for the provision of MAiD-SUMC.!? Though this is the stated purpose of
the prolonged exclusion, the further delay raises concerns. Will MAiD be available to
individuals with the sole complaint of mental illness come March 2027? Or is this
delay a sign that pushback from medical practitioners and disability rights
organizations will result in a codified ban of MAiD-SUMC? This leads to the question
of whether permanentizing s. 241.2(d) of the Criminal Code would be found to be
discriminatory. Based on an analysis of the social model of disability, current case law,
the SCC’s historic treatment of disability, the purposes of the MAID provisions, and
potential section 7 and 15 claims, the answer is yes.

An Introduction to Medical Assistance in Dying

Per s. 241 (2) of the Criminal Code, eligible Canadians may end their life by obtaining
assistance from a medical practitioner.!* To be eligible, applicants must meet the
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criteria set out in s. 241.2(1) and (2) of the Criminal Code. They must be eligible for
governmentally-funded health services; be at least 18 years of age with decision-
making capacity; have a grievous and irremediable medical condition; make a
voluntary request for MAID that is not the result of external pressure; and must give
informed consent to receive MAID after having been informed of all means available
to relieve their suffering.!* To have a grievous and irremediable illness, the applicant
must have: 1) a serious and incurable illness, disease or disability; 2) be in an advanced
state of irreversible decline in capability; and 3) their illness, disease, disability or state
of decline must cause enduring physical and psychological suffering intolerable to the
applicant that cannot be relieved under conditions they consider acceptable.'®

There are two “tracks” of MAID, each with their respective safeguards.
Applicants whose natural death is reasonably foreseeable pursue MAiD via track one,
while applicants whose natural death is not foreseeable pursue MAID via track two.!®
While many of these safeguards overlap, several are unique to track two applicants.
While all MAiID applicants must be independently assessed by two medical
practitioner, s. 241.2(3.1)(e.1) requires these practitioners, if they do not have expertise
in the condition causing the person’s suffering, to consult with a practitioner with this
expertise.!” Additionally, per s. 241.2(3.1)(g), track two applicants must be informed
of all means available to relieve their suffering and must seriously consider these
means. '8

The Path to the Current Criminal Code Provisions Regarding Medical Assistance
in Dying

Rodriguez v British Columbia (Attorney General), [1993] 3 SCR 519

The first attempt to modify Canada’s Criminal Code to permit assisted suicide was
seen in Rodriguez v British Columbia. At the time of her appeal to the SCC, Rodriguez,
diagnosed with amyotrophic lateral sclerosis, was expected to lose her ability to
function independently and had a life expectancy of 2 to 14 months.!” Her initial
application to the Supreme Court of British Columbia for an order declaring s. 241 of
the Criminal Code on the ground of violating her s. 7 Charter rights was dismissed,

4 Ibid at s 241.2 (1).
IS Ibid at s. 241.2 (2).
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(MAID)” (March 2023), online (pdf): <canada.ca> [perma.cc/8DW4-6MMP].

'7 Criminal Code supra, note 13 at s 241.2 (3.1) (e.1).
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along with her appeal 2’ Upon appeal to the SCC, her appeal was once again dismissed,
with s. 241(b) of the Criminal Code held to be constitutional.>! According to the
majority judgement, Rodriguez’s s. 7 Charter rights were in fact violated by s. 241 of
the Criminal Code, as the provisions violated her right to autonomy over her persons
and caused physical and psychological stress, impugning her right to security of the
person.?? Despite this, these infringements were found to be in accordance with the
principles of fundamental justice.?* According to the majority, a person’s liberty and
security of the person interests cannot be viewed without considering the third
protected s. 7 value — sanctity of life.* The court assumed that s. 15(1) was infringed
by the provisions, but held that such an infringement would be justifiable under s. 1 of
the Charter.?®

Carter v Canada (Attorney General), [2015] SCC 5

This was a joint constitutional challenge regarding the constitutionality of the total
MAID prohibition.?® The trial judge found that the prohibition against physician-
assisted dying violated the s. 7 rights of competent adults suffering intolerably from a
grievous and irremediable medical condition.?’” Upon appeal to the British Columbia
Court of Appeal, the prohibition was upheld.?® Upon appeal to the SCC, s. 241(b) and
s. 14 of the Criminal Code were held to unjustifiably infringe s. 7 and were declared
of no force or effect to the extent that they prohibit physician-assisted suicide for
competent adults with a grievous and irremediable medical condition causing
intolerable suffering who clearly consent to ending their lives.?

2 Ibid.

! Rodriguez, supra, note 19 at 615.

22 Ibid at 589.

2 Ibid at 583.
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5 Ibid at 615.
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Bill C-14 — The Act to amend the Criminal Code and to make related amendments
to other Acts (medical assistance in dying)

Bill C-14 received royal assent on June 17%, 2016.3° Bill C-14 was informed by various
governmental reports, international research, the work of various committees, and
parliamentary studies.! MAID eligibility was limited by the reasonably foreseeable
natural death criterion set out in subsection 241.2(d).3? The Minister of Justice claimed
that the eligibility criteria were consistent with the principles set out in Carter.’?
According to the Minister, it was sensible to limit MAiD to individuals whose death
was reasonably foreseeable in order to avoid MAID being seen as the appropriate
response to having a disability.** The Minister’s claims were inconsistent with the
findings of various committees and reports. The External Panel on Options for a
Legislative Response to Carter v Canada Report, presented to the Ministers of Justice
and Health in December 2015, did not find that the SCC’s ruling in Carter limited
MAID to persons with terminal illnesses.*> The report explicitly states that “the Court
did not indicate that a person must be at the end of life, have a terminal diagnosis or
be at an advanced stage of decline”.>® The Provincial-Territorial Expert Advisory
Group took a similar stance. In their final report, the group recommended that the
MAID eligibility criteria should be those established in Carter.’” In making this
recommendation, the group noted that the SCC did not limit their judgement to
individuals incapable of taking their own lives, to cases involving terminal illnesses,
or to persons near death.’® The Special Joint Committee of the Senate and the House
of Commons’ 2016 report recommended that MAiD be available to individuals with
terminal and non-terminal grievous and irremediable medical conditions.*

30 Bill C-14, supra, note 5.

3! Legislative Background, supra, note 1 at 5.
32 Bill C-14, supra, note 5 at cl 241.2(2)(d).

33 Legislative Background, supra, note 1 at 10.
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3% Expert Panel on Opinions for a Legislative Response to Carter v Canada, “Consultations on Physician-
Assisted Dying: Summary of Results and Key Findings” (15 December 2015), online (pdf): <justice.gc.ca>
[perma.cc/SWPU-NAXU] at 57.

36 Ibid.

37 Provincial-Territorial Expert Advisory Group on Physician-Assisted Dying (Advisory Group),
“Provincial-Territorial Expert Advisory Group on Physician-Assisted Dying: Final Report” (30 November
2015), online (pdf): <novascotia.ca> [perma.cc/SMMG-KK5A] at 15.

38 Ibid.
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While the above reports were released prior to 7ruchon and the most recent
MAID provisions, they provide important insight into the recommendations made to
Parliament prior to the implementation of the “reasonably foreseeable natural death”
criterion giving rise to Truchon, as well as the current controversies surrounding
MAID-SUMC. What stands out the most is Parliament’s blatant disregard of multiple
recommendations against the reasonably foreseeable natural death criterion. This
raises concerns regarding how Parliament will legislatively respond to the various
reports and committees in respect of MAiD-SUMC. Will Parliament take the concerns
of both sides into consideration? Or will the resulting provisions reflect what
Parliament thinks is best, rather than the rights and opinions of those who will be
impacted by the legislation? One of the legislative objectives of Bill C-14 considered
in the formation of the eligibility criteria was to avoid encouraging negative
perceptions of the quality of life of persons who are disabled.*’ The criteria was based
on governmental concerns, rather than those of the individuals directly impacted by
the legislation. These concerns do not align with the social model of disability — rather,
they are quite ableist and perpetuate stigma. The government immediately assumed
that allowing MAiD for non-terminal illnesses would send the message that disabled
lives are worthless, rather than the message that Canada respects its citizens’ right to
die instead of forcing them to endure unbearable suffering. This implies that the
government itself views a disabled life as one not worth living. During the third
reading of Bill C-14, the Honourable Vance Badeway referenced persons suffering
exclusively from mental disabilities who are “otherwise in good health and whose
natural death is still many years away”, stating that making MAID available to these
persons would reinforce negative stereotypes of the lives lived by disabled persons
and suggest that death is an acceptable alternative to any level of disability.*! This
further shows how negative perceptions of disability, rather than an accurate
understanding of the jurisprudence, influenced decisions regarding appropriate
eligibility criteria in Bill C-14. They may do the same with regards to MAiD-SUMC.

Truchon c Procuereur general du Canada, 2019 QCCS 3792

This case was brought to the Superior Court of Quebec by Jean Truchon and Nicole
Gladu.*? Both plaintiffs were diagnosed with physical disabilities, which did not
prevent them from living fulfilling and independent lives.** However, both eventually
deteriorated and were unable to continue living the lives they previously enjoyed.**
Due to paralysis and extreme reductions in their physical capabilities, they were unable

40 Legislative Background, supra, note 1 at 6.

4 Thomas McMorrow, “MAID in Canada? Debating the Constitutionality of Canada’s New Medical
Assistance in Dying Law” (2018) 44:1 Queen’s Law Journal 69 at 85.

“2 Truchon ¢ Procureur general du Canada, 2019 QCSC 3792 at para 5 [Truchon].
43 Ibid at paras 17, 19, 22, 52, 53, 58.
4 Ibid at paras 23-26, 55, 57, 59, 60.
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to end their lives independently.* Truchon applied for MAID, but was denied as he
did not qualify under the provisions in force at the time due to his life expectancy.*®
The plaintiffs challenged the legislative provisions in both the Quebec Act respecting
end-of-life and the Criminal Code requiring applicants to be at the end of life or their
natural death to be reasonably foreseeable, respectively.*’” Both the reasonably
foreseeable natural death and end of life criterions were held to violate sections 7 and
15 of the Charter. As a result, both provisions were declared to be of no force or
effect.*®

Bill C-7 — An Act to amend the Criminal Code (medical assistance in dying)

Bill C-7, the federal government’s response to the ruling in Truchon, was passed on
March 17%, 2021.%° It removed the reasonably foreseeable natural death criterion and
established procedural safeguards for track two applicants.*® Bill C-7 also temporarily
excluded individuals with the sole underlying condition of mental illness from MAiD
eligibility.’! Originally, this exclusion was to be in place until March 17%, 2023.5
During the initial exclusion period, the Government of Canada initiated an
independent expert review to provide recommended protocols and safeguards that
would apply to requests for MAID-SUMC.>?

To determine whether permanentizing the MAID-SUMC prohibition
established by Bill C-7 would reflect a disability-centered approach to the law, we
must examine the common arguments made in favour and against such a prohibition.

43 Ibid at 29, 30, 63.
4 Ibid at 35.

7 Ibid at 36, 65.

8 Ibid at 734-736.

4 Bill C-7, An Act to amend the Criminal Code (medical assistance in dying), 2nd Sess, 43rd Parl, 2021
(assented to 17 March 2021) [Bill C-7].

O mhidatel 1, 7.
5! Ibid at cl 1.
52 Canada’s medical assistance in dying (MAID) law, supra, note 2.
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Arguments Against the Legalization of MAiD-SUMC

Negative Implications Created by Allowing MAID-SUMC in Current Canadian
Society

In their brief to the Senate of Canada Standing Committee on Legal & Constitutional
Affairs, Sheppard and Jones noted the questionable message that allowing MAiD-
SUMC in the context of our current society would give.** In current Canadian society,
lack of housing, unemployment, financial instability, and stigma towards persons with
disabilities is prevalent.’ To Isabel Grant, MAID-SUMC is the government’s way of
telling individuals with mental illness that they would rather aid them in ending their
lives than establish new or improve existing mental health services.*® This argument
is strengthened by statistics. The federal government performed a survey on persons
in the process of receiving MAiD.>7 Of 360 survey-takers receiving track 2 MAiD,
210 (58.3%) self-reported having a disability, with 159 of those 210 (75.7%) requiring
disability support services.® Concerns regarding how social inequality and uneven
access to health and social services might impact MAiD are especially poignant when
looking at the high proportion of track 2 recipients who rely on these services. Lack
of access to these services may play a heavy hand in their decision to seek MAID.
While it is true that, per the eligibility criteria, the applicant’s decision must not be due
to external factors, the applicant may simply claim otherwise. If their condition is
grievous and irremediable, it would be easy to claim that this is the true reason they
are seeking MAID.

Accessing MAiD-SUMC for Suffering Caused By External Factors

As noted above, suffering caused by a lack of appropriate health care, community and
social services may influence a person’s decision to seek MAiD. Lemmens discussed
the death of a Toronto woman who chose to obtain MAiD due to extreme difficulties
she faced in finding affordable housing that did not aggravate her severe chemical

5% Colleen Sheppard & Derek Jones, “Bill C-7’s Express Exclusion of Individuals Whose Sole Underlying
Medical Condition Is Mental Illness from Canada’s Evolving MAiD Regime: (Un)Justified Human Rights
Discrimination?” (February 2021), Senate of Canada, online (pdf): <sencanada.ca> [perma.cc/7BN3-
MZZ5] at 2.

35 Ibid.

%¢ Isabel Grant, “Legislated Ableism: Bill C-7 and the Rapid Expansion of Medical Assistance in Dying”
(2024) 15:2 McGill JL & Health 259 at 269.

57 Health Canada, “Fifth Annual Report on Medical Assistance in Dying in Canada” (December 2024),
Government of Canada, online (pdf): <canada.ca> [perma.cc/3TSM-7P89] at 39.
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sensitivities.”* According to a friend, the woman did not want to die but simply
“couldn’t live that way”.%° Another Toronto woman, Denise, with the same condition
told CTV News that her decision to seek MAiD was in part due to living in an
apartment that triggered her chemical sensitivities.*! She was unable to secure
appropriate housing, and after repeated requests for subsidized apartments in better
areas went ignored, applied for MAID, in her words, “essentially, because of abject
poverty” and “essentially gave up”.%> However, after Denise was able to secure
temporary housing, she decided to place her MAiID application on hold, telling CTV
News that she “[is] no longer focusing on just survival [...] mentally, I am more clear
to put things in place to put a more liveable life”.*® This goes to show that with
appropriate services and environments, individuals with certain conditions may not
feel the need to seek MAID.

The Expert Panel on MAiID and Mental Illness discussed how structural
vulnerability, mental disorders, and MAID interact with one another.®* Structural
vulnerability refers to the interaction of demographic attributes, namely sex, gender
and race/ethnicity, with statuses related to an individual’s position in social, cultural
and political hierarchies.®® There are concerns that MAiID requests may be due to
underlying factors such as unmet needs.®® Characteristics that are perceived negatively
may lead to difficult social circumstances such as unemployment or lack of housing.6’
This may contribute to an individual’s view that death is their only option. A person’s
suffering may be a product of systemic inequality rather than their mental disability.*®
This is a difficult idea for MAID-SUMC supporters to refute. There is no doubt that

% Trudo Lemmens, “Turning Human Rights Upside Down: Parliament’s Fast Track Review of Canada’s
MAID Regime and the Push for Further Expansion” (16 June 2022), University of Toronto Faculty of Law,
online (blog): <law.utoronto.ca/blog/faculty/turning-human-rights-upside-down-reflections-canadas-joint-
parliamentary-committee> (page since deleted).

8 Avis Favaro, “Woman with chemical sensitivities chose medically-assisted death after failed bid to get
better housing”, CTV News (13 April 2022), online: <ctvnews.ca/health/article/woman-with-chemical-
sensitivities-chose-medically-assisted-death-after-failed-bid-to-get-better-housing/>.

¢! Avis Favaro, “Woman with disabilities nears medically assisted death after futile bid for affordable
housing”, CTV News (30 April 2022), online: <ctvnews.ca> [perma.cc/EMXS5-TXDM] [Woman with
disabilities nears medically assisted death].

2 Avis Favaro, “Woman with disabilities approved for medically assisted death relocated thanks to
‘inspiring’ support”, CTV News (28 May 2022), online: <ctvnews.ca> [perma.cc/9VTH-FAT4] [Woman
with disabilities relocated].

3 Ibid.

% Health Canada, “Final Report of the Expert Panel on MAiD and Mental Illness” (May 2022), Government
of Canada, online (pdf): <canada.ca> [perma.cc/YLS5Y-E23V] at 45 [Expert Panel].

%5 Ibid.
% Ibid at 47.
57 Ibid at 46.
8 Ibid.
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systemic inequality can lead a person to believe ending their life is their only option.
According to the Government of Canada, death by suicide is 2.7x higher for people
who experience high social isolation and material deprivation.®® According to the
Government of Canada, these higher rates of suicide may be addressed through the
reduction of income gaps, the creation of more inclusive labour and housing markets
and addressing discrimination.”®

Inadequate Eligibility Assessments

Despite the heavy hand that Denise’s living situation had in her decision to pursue
MAID, her assessing physicians deemed her eligible.”! These physicians did not
discuss the services Denise was currently receiving or the services she felt she
needed.” Recall that MAiD for reasons such as inappropriate housing is not permitted
by the current provisions. This raises concerns regarding practitioners’ capability to
perform MAID eligibility assessments in accordance with the guidelines set out in the
Criminal Code. Dr. John Maher, an experienced psychiatrist, believes that the current
and potential future safeguards will be of no effect, as some practitioners will ignore
them and some judges will not enforce them.”® In Ontario, there is already a lack of
resources available to handle track two MAID cases.” There is a limited number of
MAID assessors and providers who take on track two cases.”® Assessors and providers
with an expertise in mental illness and conducting mental health assessments are even
more limited.”® If Parliament does not wait until these numbers are increased before
implementing MAID SUMC, they risk shoddy and rushed assessments, which is
particularly unsafe considering the complexities of mental illness.

% Pan-Canadian Health Inequalities Initiative, “Inequalities in Death by Suicide in Canada”, Government
of Canada, online: <canada.ca> [perma.cc/NJ52-KXMS].

7 Ibid.
! Woman with disabilities nears medically assisted death, supra, note 61.
7 Ibid.

> Dr. John Maher, “Why legalizing medically assisted dying for people with mental illness is misguided”,
CBC News (11 February 2020), online: <cbc.ca> [perma.cc/EFB9-J2DT].

™ Special Joint Committee on Medical Assistance in Dying, “MAID and Mental Disorders: The Road
Ahead” (January 2024), Parliament Canada, online(pdf): <parl.ca> [perma.cc/PAMT-VN8Y] at 16.

5 Ibid.
76 Ibid at 17.
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Allowing MAID-SUMC Reflects Parliament’s Views, Rather Than Those of
Expert Reports and the Disabled Community

Lemmens testified multiple times as part of the Joint Parliamentary Review on
Medical Assistance in Dying.”” He noted aggression by the parliamentary committee
members towards anyone who raised concerns or recommended that Parliament avoid
expanding MAID.”® Lemmens believes this aggression, the overall tone of the
hearings, and the efforts by MAiD-SUMC supporters to undermine the credibility of
witnesses during testimony show that MAiID-SUMC supporters are apprehensive
about problematic practices and evidence of the danger of expanding MAiD coming
to the surface.” Instead of listening to the witnesses and their concerns, many
Committee members were solely looking for a confirmation of their support for MAiD
and its expansion.’® Some committee members questioned the credibility and
qualifications of academic experts who expressed concerns about MAiD expansion by
claiming they never personally performed a MAiD assessment and were therefore not
qualified to comment.®! This was a common method used to question psychiatrists and
experts in suicidality who warned that allowing for MAiD outside of the end-of-life
context, particularly for mental illness, risks undermining suicide prevention efforts.®?
This does not refute these concerns — many current MAiD assessors have no
psychology or psychiatry training or may be poorly trained for capacity assessments. %3
Additionally, it ignores the fact that no Canadian MAID assessor can really claim at
this point to have significant experience in evaluating MAID requests for mental
illness, as it is not yet legal in Canada.’*

In Dr. John Maher’s view, Canadian legislators are planning on using
physicians to be rid of individuals who suffer from treatable mental illnesses.?> He
cared for a patient with a treatable mental illness seeking MAiD, who told Maher “a
doctor killing me is not suicide, it is totally different”.® He uses this as an example of

"7 Trudo Lemmens, supra, note 59.
™ Ibid.
7 Ibid.
% Ibid.
8! Ibid.
¥ Ibid.
% Ibid.
¥ Ibid.

8 Dr. John Maher, “Why Legalizing Physician Assisted Suicide for People with Mental Illness is
Misguided” (2020) 11 Journal of Ethics in Mental Health 1 at 1 [Why Legalizing Physician Assisted
Suicide].

86 Ibid.
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the moral acceptability that results from medicalizing suicide.®” According to him, the
idea that “death is the best relief of suffering” ignores the varied pathways and
interventions that can be used to relieve suffering in cases of mental illnesses.®® Dr.
Maher explained that treatment resistant does not equate to untreatable.® It means that
clinical experience, specialized tertiary care programs, persistence and patience are
needed.”® He noted that, though in many cases grievous suffering may requires months
to several years of treatment before improvement is seen, he has never had a patient
with irremediable suffering.”! Maher noted than in Ontario, there is a 2 to 5 year wait
to see certain subspecialists or receive tertiary level care.”? Allowing for MAiD-SUMC
disregards the real problem at hand.®® It is a purely political decision that reflects
widespread and systemic stigmatization, as the government would never underfund
treatments for heart disease then encourage patients to seek death rather than
treatment.**

Arguments In Support of the Legalization of MAiD-SUMC

UN Convention on the Rights of Persons with Disabilities

Prohibiting MAiD-SUMC is inconsistent with the UN Convention on the Rights of
Persons with Disabilities.”> The first principle set out in Article 3 is “[r]epsect for
inherent dignity, individual autonomy including the freedom to make one’s own
choices, and independence of persons.’® Provision (f) of Article 25 states that State
Parties shall prevent discriminatory denial of health care or health services on the basis
of disability.”” The UN Convention on the Rights of Persons with Disabilities makes
it clear that disability does not render individuals incapable of making their own
healthcare decisions — and the government should not take away their right to do s0.”®

¥ Ibid.

8 Ibid.

8 Ibid at 2.

% Ibid.

! Ibid.

% Ibid.

% Ibid.

% Ibid.

%% Sheppard & Jones, supra, note 54 at 4.

% United Nations Human Rights Office of the High Commissioner, “Convention on the Rights of Persons
with Disabilities” (12 December 2006), United Nations, online: <ohchr.org> [perma.cc/8Y5T-NXBK].

7 Ibid.

% Sheppard & Jones, supra, note 54 at 4.
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Capacity of Individuals Diagnosed with Mental Disabilities

Diagnosis with a mental disorder does not automatically equate to lack of capacity as
it may have been perceived to do in the past.”” Today, we have an increased
understanding of mental illness. Over time, medical professionals and researchers have
established methods through which capacity can be determined on an individual
basis.!® All Canadians are legally presumed to have the capacity to make their own
decisions regarding their health and care.!’! In Starson, the SCC recognized that
“[m]ental illness is not conflated with incapacity. Mental illness without more does not
remove capacity and autonomy.”!%? The SCC has indicated that the right of informed
consent extends to declining or pursuing medical options, even if they involve death
or may be disapproved by others.!? Evolutions in health law, psychiatry and human
rights law have worked to dispel disabling stereotypes surrounding mental illness.!%*
The MAID-SUMC exclusion undoes these advancements through its embodiment of
disabling stereotypes and creation of barriers in relation to full participation in society
and personal decision-making.'% In both Carter and Truchon, the SCC recognized that
access to MAID is critical to dignity interests as well as health and end-of-life decision-
making,!%

The Expert Panel on MAiID and Mental Illness Report: Concerns Surrounding
MAiD-SUMC

The Expert Panel on MAiID and Mental Illness was formed in August 2021. Their
report considered the concerns around allowing MAiD-SUMC.!?7 These concerns
surrounded the incurability and irreversibility criterion (s. 241.2(2)(a)(b)); capacity;
suicidality, and the intersection of structural vulnerability, mental disorders and
MAID.!%® Despite recognizing these as valid concerns, the panel noted that none could
justify a total MAiD-SUMC prohibition.!%

% Ibid.

190 7hid.

11 1hid.

192 1hid.

193 Ibid at 5.
104 Ibid at 4.
195 Ihid at 5.
106 Expert Panel, supra, note 64 at 8.
197 Ibid.

198 Ibid at 9.
199 Ibid at 84.
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Incurability & Irreversibility

Mental disorders are often unpredictable and differ greatly from person to person,
meaning it is hard for medical professionals to determine how the condition will
progress.!1® However, this does not mean that it is impossible to do so in a way that
satisfies the legislation.!!! For certain conditions, such as chronic pain, incurability and
irreversibility are established on the basis of the condition’s historic evolution and
response to treatment.!'? This approach can be used for MAiD-SUMC. In fact, it is
used in countries where MAiD-SUMC is legal.!!® Thus, as per this report, this is not a
ground on which MAiD-SUMC should be prohibited.

Capacity

Informed consent is required for MAiD.!!* It is generally assumed that all adults have
decision-making capacity, but capacity assessments are a standard part of the MAiD
eligibility assessment.!!> The reviewers noted that capacity assessments can be
difficult for medical practitioners, particularly in the context of mental illness where
the symptoms of the condition may influence the person’s ability to understand and
appreciate the decision to pursue MAID in difficult-to-detect ways.!!® This report
suggests that, as is commonplace with other treatments, if the capacity assessment is
so difficult that capacity is impossible to establish or deny, the treatment will not be
provided.!!” If such a practice is followed in the case of MAiD-SUMC, it reduces the
risk of MAiD being accessed by vulnerable individuals with the inability to understand
the gravity of the treatment.!!®

Suicidality

There are concerns that suicidality may be a symptom of the condition for which an
applicant is seeking MAID.!!"® The authors noted that, while a completed suicide

10 1bid at 9.

" Ibid at 9, 12.
12 Ibid.

'3 Ibid at 9.

' 1bid at 10.
'3 Ibid.

116 1bid at 42.
"7 Ibid.

"8 Ibid.

9 Ibid.
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attempt and diagnosis with a mental disorder are strongly connected, the majority of
individuals with mental disorders do not complete suicide.'?® Mere diagnosis with a
mental disorder does not mean that someone is at a significant risk of suicidal thoughts
or completing suicide.!?! Assumptions otherwise do not align with the court’s views
regarding disability — in Eaton, the SCC noted that disability must be approached
differently that the other s. 15 enumerated grounds as it differs on a case-by-case
basis.!?? Additionally, there are pre-existing pathways for clinicians to follow in
situations, such as the withdrawal of life-sustaining treatment, where the question of
suicidality is raised.!?® This involves a consideration of the person’s capacity to give
informed consent or refuse care, determining whether suicide prevention interventions
should be initiated, and offering alternative interventions.'?* Clinicians may not always
prevent capable individuals who are not in acute crises from making life-ending
decisions.!® This is in line with legal and ethical norms surrounding informed consent
and decision-making capacity.!

Many also argue that the prohibition is contrary to s. 7 and s. 15 of the
Charter, an allegation that will be explored further in the analysis below.

Analysis

As seen above, there are several strong arguments in favour of further extending or
codifying the current MAiD-SUMC prohibition. These arguments, while compelling,
do not mean that this prohibition would be found to be non-discriminatory or
constitutional by the Supreme Court of Canada. To determine this, we must look to the
social model of disability; the purpose of s. 241 of the Criminal Code; the current case
law and recent trends in the Supreme Court of Canada’s decisions; and an application
of's. 7and s. 15 of the Charter to the MAID-SUMC prohibition. Based on this analysis,
recommendations can be made to Parliament regarding the steps that should be taken
when the current MAiD-SUMC prohibition expires in March 2027.

120 1bid at 10.
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122 Eaton v Brant County Board of Education, 1997 CanLlII 366 (SCC), [1997] 1 SCR 241 at para 69.
123 Expert Panel, supra, note 64 at 44.
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Application of the Social Model of Disability to MAiD-SUMC

The social model of disability is foundational to the disabled persons’ movement.'?’
Accordingly, it plays a significant role in the assessment of MAiD-SUMC. Through
the social model of disability, disability is seen as a social construct.'?® The social
disadvantages experienced by persons with disabilities are produced by legal,
architectural and attitudinal barriers present in their communities.!* These
environments fail to meet their needs as they are based on what society views to be
“normal”. Under the social model of disability, social change is capable of eliminating
or reducing disability, with “disability” referring to the socially created disadvantages
experienced by persons who have certain mental or physical traits.!3°

The social model of disability’s role in law and legal scholarship is one of a
tool through which to identify problems and pose questions.'3! Through this lens, we
can identify how aspects of substantive law operate to disable people with impairments
and how the operation of the law excludes and disables individuals.!*? The law’s
disabling effect may be overt and visible from the plain text of the legislation.!} This
is the case with a MAiD-SUMC prohibition. Prohibiting MAiD-SUMC prevents
persons with disabilities from seeking a service available to others due to concerns
regarding their ability to consent and the influence of their mental disability on their
choice to seek MAiD. Dianne Pothier discussed the social construction of disability.!**
According to Pothier, the term “social construction of disability” refers to the way
able-bodied conceptions of disabilities magnify the consequences of disabilities on the
persons experiencing them.!*> Here, the medical communities’ and governmental
concerns, not those of persons with mental disabilities, are imposing restrictions on
persons with a mental disability. According to Emily Wilson, concerns arise from the
fact that mental illnesses are less predictable than physical illnesses — their course may

127 Anna Lawson & Angharad Beckett, “The social and human rights models of disability: towards a
complementarity thesis” (2020) 25:2 International Journal of Human Rights 348 at 348.

' Anna Lawson & Mark Priestley, “The Social Model of Disability: Questions for law and legal
scholarship?” in Peter Blanck and Eilionoir Flynnm eds., Routledge Handbook of Disability Law and
Human Rights, 1* ed (Routledge, 2017) 3 at 6.

129 Anna Lawson & Angharad Beckett, supra, note 127.
130 Anna Lawson & Mark Priestley, supra, note 128 at 6.
B! Ibid at 12.

132 Ibid.

133 Ibid.

134 Dianne Pothier, “Miles to Go: Some Personal Reflections on Social Construction of Disability” (1992)
14: 3 Dal LJ 526.

135 Ibid at 526.
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be stable, relapsing and remitting, progressive or entirely unpredictable.!*® This poses
some difficulty in regard to recognizing an illness as “serious and incurable”. A serious
mental illness is defined as a disorder resulting in serious functional impairment, which
substantially interferes with or limits one or more major life activities.!*” However, a
person may be diagnosed with a serious mental illness while not experiencing a severe
version of the illness.!*® This, combined with the labile nature of many mental
disorders, presents difficulties for physicians in rating the severity of a patient’s illness
at the diagnostic stage. Additionally, there is controversy amongst psychiatrists as to
whether mental disabilities can be considered incurable.'*® These concerns, while
valid, are those of physicians rather than persons with mental disabilities. It could be
argued that these views on mental disabilities and the expectation that mental
disabilities must meet the same criteria as physical disabilities creates issues for
individuals seeking MAiID-SUMC and are influencing the government’s continual
decision to delay the implementation of MAiD-SUMC.

Those who oppose MAiD-SUMC argue that allowing MAiD-SUMC would
reflect able-bodied views concerning disability and create further disadvantages for
persons with mental disabilities. A frequent argument is that allowing MAiD-SUMC
sends the message that life is not worth living if you have a disability. As per Isabel
Grant, the Criminal Code tells society what types of behaviours are acceptable and
what are condemned.!*® By permitting MAiD for persons with disabilities, the
Criminal Code sends the message that disabled lives are less worthy of saving through
suicide prevention efforts than those without disabilities.!*! While this is a valid
concern, it ignores the perspective of disabled individuals living in chronic pain or
dealing with treatment-resistant illnesses. It is essentially sending the message that our
society does not believe persons with mental disabilities are capable of making
consequential decisions for themselves. It infantilizes adult individuals, who are
confirmed to have decision-making capacity through a physician assessment as part of
the MAID process. Prohibiting MAiID-SUMC would reflect able-bodied beliefs,
stigma and stereotypes towards mental illness.

Purpose of S. 241 of the Criminal Code

A principal purpose of the current MAiD provisions is to protect vulnerable individuals
from ending their lives in a time of weakness while under the influence of their

136 Emily Wilson, “Medical Assistance in Dying and Mental Illness: When the Illness Hindering Your
Autonomy Is the Illness You Wish to Be Relieved From” (2020) 13:2 McGill JL & Health 299 at 312.

137 Ibid at 313.

138 Ibid at 314.

139 Why Legalizing Physician Assisted Suicide, supra, note 85 at 2.
140 Isabel Grant, supra, note 56 at 308.

M Ibid.
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illness.!*? According to Dr. Sareen, the current safeguards are inadequate as to protect
vulnerable groups affected by mental disorders.!*? Others, such as Shelley Birenbaum,
believe sufficient protections for the vulnerable are already built into the current MAiD
legal framework.!** While the current protections, if enforced consistently and
correctly, would help a MAiD-SUMC provision fulfil the purpose of s. 241, this is
highly dependent on the providers applying these protections. Section 241.2(3.1)(e.1)
requires practitioners without expertise in the applicant’s condition to consult with a
practitioner with this expertise.!*> However, no instruction is provided regarding who
can be considered to have “expertise” in a condition. A primary care physician may
independently manage mild to moderate psychiatric illnesses, but these cases
constitute a small proportion of their patient population. Contrastingly, a psychiatrist’s
entire practice focuses on the diagnosis and treatment of psychiatric conditions. They
would have an increased understanding of these conditions, their nuances and how
they may impact decision-making capability. Additionally, a primary care physician
may not have a comprehensive understanding of all potential treatments or treatment
combinations available for psychiatric illnesses, which track two MAiID-SUMC
applicants would be required to be informed of. It is difficult to argue that individuals
with mental disabilities should be punished for poor judgement on the part of
physicians — instead, additional training and criteria must be implemented for
physicians administering MAiD and performing eligibility assessments. If providers
are making MAiID-SUMC applicants vulnerable, this is something that can be
remedied.

According to Isabel Grant, MAiD has been disproportionality accessed by
vulnerable populations, particularly women.!*¢ She believes this pattern would
continue with respect to MAiD-SUMC.!*7 Per the Fourth Annual Report, 59% of track
2 MAID deaths were women.!*® According to Grant, this shows the discriminatory
impact of MAID on vulnerable groups.'* That is not the case. A 2022 survey found
that a higher number of women over 15 were diagnosed with a disability than men in
the same age group, at 30% and 24% respectively.!>® Additionally, a higher percentage

142 Bill C-14, supra, note 5.

43 Special Joint Committee on Medical Assistance in Dying, supra, note 74 at 14.
144 Ibid.

5 Criminal Code, supra, note 13 at s 241.2(3.1)(e.1).

146 Isabel Grant, supra, note 56 at 309.

7 Ibid.

'8 Health Canada, Fourth Annual Report on Medical Assistance in Dying in Canada, 2011 (Ottawa: Health
Canada, October 2023) at 35.
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aged 15 years and over in Canada, 2022” (28 May 2024), Statistics Canada, online:
<www150.statcan.gc.ca> [perma.cc/RWG9-F96F].
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of women had severe or very severe disabilities than men, at 21% and 22%
respectively compared to 19% and 20%.'%! Further, women were more likely to have
a disability related to pain and mobility, at 19.3% and 12.2% compared to 14.0% and
8.9% respectively for men.'>? The higher incidence of women pursuing track two
MAID is merely due to the prevalence of disability in Canadian women.

Grant believes her proposed pattern of disproportionality would continue
with respect to MAID-SUMC.!%* She referred to international data showing that a
disproportionate number of women with psychiatric conditions access MAiD.!%* A
2012 study found that Canadian women experienced higher rates of depression than
men, with 6.8% of Canadian women aged 25 to 44 experiencing depression compared
to 4.1% of men.!>> Women experience higher rates of non-substance abuse mental
disorders.'*® While 40.7% of men aged 25 to 64 reported having a mental disorder, the
majority of these men, namely 33.6%, experienced a substance abuse disorder.!>’
While 31.6% of Canadian women aged 25 to 64 reported experiencing a mental
disorder during their lifetime, only 13.9% of these women experienced a substance use
disorder.!>® The majority experienced disorders such as mood disorders, depression,
bipolar disorder and generalized anxiety disorders.!> It is due to these statistics that
women with mental illness would seek MAID at a higher rate — not because they are
more vulnerable to being induced to seek MAID. Prohibiting MAID on this basis
would be discriminatory — it would perpetuate stereotypes regarding both women and
persons with disabilities, namely that their decisions are driven solely by emotions
rather than an informed and rational decision-making process. Such a prohibition
would not reflect their decision-making capabilities. It is also important to address
vulnerability concerns regarding the use of MAID in cases of substance abuse — if the
relevant substance is found to be impairing the patient’s decision-making capabilities,
this will be determined through the eligibility process.
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Current Case Law and Recent Trends in the Supreme Court of Canada’s
Decisions

Over recent decades, the SCC has moved towards judgements that reflect the social
model of disability rather than the medical model of disability. This is seen in the
juxtaposition between the rulings in Rodriguez and Carter. Both cases concerned the
constitutionality of the total MAiID prohibition with regards to terminally ill
individuals. However, the SCC came to two very different conclusions. In Rodriguez,
despite finding that the total MAiD prohibition infringed on terminally ill individuals’
s. 7 rights, the provision was upheld as to uphold the sanctity of life.'®® This decision
did not reflect an understanding of the implications a total MAiD prohibition has on
disabled individuals. In essence, the SCC in Rodriguez told individuals with
disabilities that preventing their deaths to maintain societal views of the sanctity of life
was more important than acknowledging their experience living with a disability or
their desire and choice to end their lives. Contrastingly, in Carter, the SCC upheld that
the right to life does not create a duty to live.!! In fact, the right to life provides that
an individual’s choice about the end of their life is entitled to respect.'®? The SCC noted
that this right was infringed by the total MAiD prohibition, which effectively forced
individuals to end their lives prematurely out of fear of becoming incapable of doing
so or to suffer until they died naturally.'®®

The shift towards an approach embodying the social model of disability is
also seen in other disability-related cases. An analysis of the Supreme Court’s
treatment of disability issues has found that the social model has prevailed since the
mid 1990s.!%4 In Eaton, the SCC noted that the uniqueness of disability compared to
the other enumerated grounds contained in s. 15 of the Charter means discrimination
cannot be determined to exist through a simple yes or no question.!®> In CCD v VIA4
Rail Canada Inc., the SCC ruled that VIA Rail Canada Inc. was required to modify
their railway cars to ensure accessibility for wheelchairs, a decision that reflects an
understanding of society’s failure to ensure accessibility.!%® Despite the social model
of disability becoming dominant in the courts, policy-makers have yet to adopt the

10 Rodriguez, supra, note 19 at 586.
16! Carter, supra, note 26 at para 63.
162 Ihid.

163 Ibid at para 57, 58.
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model.'®” This has led to laws that are explicitly discriminatory or discriminatory in
their application, as seen in Parliament’s response to Carter. To truly reflect the SCC’s
decision in Truchon, Parliament must ensure they avoid perpetuating discrimination
by denying individuals with the sole complaint of mental illness access to MAID, as
they did with respect to non-terminally ill individuals following Carter. Otherwise, in
line with their previous decisions, the SCC will likely find such legislation to be
unconstitutional.

Application of Section 7 of the Charter

Does the Provision Result in Infringement?

Under s. 7 of the Charter, “[e]veryone has the right to life, liberty and security of the
person and the right not to be deprived thereof except in accordance with the principles
of fundamental justice.”!6®

Right to Life

Per Carter, the right to life does not require that all human life be preserved at all
costs.!® In certain circumstances, an individual’s choice regarding the end of their life
is entitled to respect. Disallowing MAiD-SUMC does not respect the choices of
individuals experiencing long-term and unmitigable suffering despite treatment to end
their lives. Instead, it forces these individuals to end their lives using traditional
methods of suicide. In Canada, the predominant traditional methods of suicide include
suffocation, poisoning and firearm use.!”® These methods can lead to lengthy deaths
and cause great emotional distress for the deceased’s loved ones. This does not reflect
the SCC’s judgement in Carter. Allowing these individuals access to MAiD would
mean they would not have to die in pain and isolation, providing them with a more
human and dignified death.

Right to Liberty
The ability to navigate and respond to one’s medical condition engages the right to
liberty.!’! In Carter, it was held that the original MAiID prohibition deprived

167 McColl et al., supra, note 164 at 206.

'8 Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B to the
Canada Act 1982 (UK), 1982, ¢ 11, s. 7 [Charter].
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to 2018”7 (2021) 193:10 CMAJ E331 at E331.

7' R v Morgentaler [1988] 1 SCR 30 at 36, 37.
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individuals of the ability to make fundamentally important and personal medical
decisions.!” This is the case with a MAiD-SUMC prohibition. A mentally ill person
with capacity to make medical decisions, such as refusing treatment, cannot request
MAID. This is inconsistent with Morgentaler. The law presumes everyone is capable
of deciding whether to accept or reject medical treatment, meaning patients with
mental illness are presumptively entitled to make their own treatment decisions.!” It
does not make sense to disallow individuals with mental illness from accessing MAiD
via a total prohibition if they are able to make other healthcare decisions. Vulnerable
persons without decision-making capacity would be prevented from accessing MAiD
based on the physician’s capacity assessment. In practice, whether this is actually
occurring is questionable — though these concerns may be allayed by improved training
and guidelines, the very reason for the 2027 extension.

Right to Security of the Person

The right to security of the person is engaged where there is an interference with bodily
integrity, bodily dignity or serious psychological stress.!”* In Carter, the SCC outlined
the options to individuals without MAID access — taking their own life prematurely or
suffering until they die naturally.!” This is the choice mentally ill individuals are left
with, meaning a MAiD-SUMC prohibition infringes on their right to the security of
the person.

Is the Deprivation Caused by the State?

Here, the deprivation is a direct consequence of a MAiD-SUMC prohibition enacted
by the State.

Is the Deprivation in Accordance with the Principles of Fundamental Justice?
The principles of fundamental justice oppose arbitrariness and overbreadth.!’® A
principal purpose of the current MAiD provisions is to protect vulnerable individuals

from ending their lives in a time of weakness while under the influence of their
illness.!”” A total ban of MAiD-SUMC would achieve this purpose in a non-arbitrarily

172 Carter, supra, note 26 at para 66.

173 Sheppard & Jones, supra, note 54 at 4.

174 Charter, supra, note 168 ats. 7.

'75 Carter, supra, note 26 at para 1.

176 Canadian Council for Refugees v Canada (Citizenship and Immigration), 2023 SCC 17 at 124
177 Bill C-14, supra, note 5 at 1, 2; Emily Wilson, supra, note 136 at 342.
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manner.!”® However, this objective could be fulfilled in a non-arbitrary manner by a
more lenient provision.!” The eligibility requirements would prevent the law, less the
MAIiD-SUMC provision, from being arbitrary, since those who are more significantly
influenced by their illness would likely not be eligible.!? A total MAID-SUMC ban is
overbroad. Any patient can be vulnerable, whether their illness is physical or mental.!8!
If mentally ill patients are excluded as an entire category on the basis of their
vulnerability, they would be denied their right to MAiD despite not necessarily being
any more vulnerable than their physically ill counterparts.'®? In Carter, the SCC held
that the total MAiD provision was overbroad as vulnerability can be assessed on an
individual basis.!®* The new provisions were intended to better capture people directly
within their purpose.!®* While these amended provisions, on face value, prevent those
deemed vulnerable from accessing MAiD, the prohibition of MAID-SUMC restricts
the liberty of many mentally ill individuals who would not be considered vulnerable
persons from accessing MAiD.'®® Therefore, this prohibition restricts liberty more than
is necessary to accomplish its goal.

Application of Section 15 of the Charter

Under s. 15(1) of the Charter, “[e]very individual is equal before and under the law
and has the right to protection and equal benefit of the law without discrimination, and
in particular, discrimination based on race, national or ethnic origin, colour, religion,
sex, age or mental or physical disability.”'®¢ The three-step approach to s. 15(1) of the
Charter has since been reformulated to a two-step framework: 1) Does the law, on its
face or in its impact, create a distinction based on an enumerated or analogous ground?
and 2) Is the distinction discriminatory?'%’
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Does the Law Create a Distinction Based on an Enumerated or Analogous
Ground?

Mental disability is an enumerated ground.!® To determine whether the law creates a
distinction based on mental disability, the complainant group may be compared to a
group that lacks this characteristic, as was done in Truchon.!® Here, the proper
comparator group would be individuals seeking MAiID with a physical disability as
their sole complaint, with the complainants being individuals seeking MAiD with a
mental disability as their sole complaint. The law creates a distinction between the two
groups, as it prevents individuals from obtaining MAiD-SUMC but does not prevent
persons with a sole complaint of a physical disability from seeking MAiD. This is
similar to the court’s findings in Truchon, where the distinction between the
complainant and comparator group was held to deprive the complainants from
obtaining MAID and being able to make the choice to commit suicide in a legal
manner.'®® It is evident that the distinction created by the impugned law is entirely
based on the type of disability each group experiences. The court in 7ruchon noted
that disability is “characterized by a virtually infinite variety that leads to distinctions
drawn between various disabilities”, meaning there can be distinctions made between
members of the same group based on their type of disability.'”! The court found that
the distinction between the complainants and comparator groups was not negated by
the fact that some physically disabled persons are physically capable of committing
suicide independently via traditional methods or that MAiD would be available to
them at the time their natural death becomes reasonably foreseeable, because the
distinction forces individuals to use methods leading to slow, painful deaths.'? The
same reasoning can be applied here. Simply because a person seeking MAiD-SUMC
may be physically capable of committing suicide legally and independently does not
mean the law does not create a distinction.

Is the distinction discriminatory?
In making this conclusion, we must consider pre-existing stereotypes or prejudices

against the complaint group and whether the impugned law considers the group’s
actual characteristics and needs.'*® If the law perpetuates disadvantage or prejudice, it

88 Charter, supra, note 168 at s. 15(1).

'3 Department of Justice Canada, supra, note 187; Truchon ¢ Procureur general du Canada, supra, note 42
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is discriminatory.!** In Truchon, it was determined that in the context of pre-existing
stereotypes and prejudices, the reasonably foreseeable death requirement did not
consider the complainants’ personal circumstances, characteristics, or needs in a
manner respecting their value as human beings.!®> This was notably different
compared to how the law treated others, namely in the way it granted them access to
MAID and recognized their right to legally commit suicide.'”® Again, a similar
argument could be used here. It could be successfully argued that a provision
disallowing persons from seeking MAID for a mental disability does not consider the
suffering they are experiencing or the length of time and number of treatments
attempted, among other factors.

Are the Section 7 and 15 Violations Justifiable under Section 1 of the Charter?

With Truchon and Carter as the leading cases, it appears inevitable that a provision
excluding individuals with the sole complaint of mental disability from accessing
MAID would be found to violate both s.7 and s. 15 of the Charter without being
justifiable under s. 1.

In order for a Charter violation to be justified under s. 1, the Oakes test must
be satisfied. The legislative goal must be pressing and substantial and the objective of
the law must be proportional to the means used to achieve it.'” While the court in
Truchon recognized Parliament’s objective to protect vulnerable persons from being
induced to request medical assistance in dying in a “moment of weakness” as valid, in
reality the reasonably foreseeable death requirement denied the complainants the right
to obtain MAID or the opportunity to end their lives by ignoring their decision-making
autonomy.!*® The reasonably foreseeable death requirement had no bearing on whether
a person can consent to MAID. Instead, the criterion reflected society’s views on the
acceptability of MAID. The purpose of the current MAiID-SUMC provision
prohibiting is identical to the purpose of the reasonably foreseeable death criterion —
to protect vulnerable persons from being induced to request MAiID in a moment of
weakness.!®® This purpose was recognized as having significant importance in Truchon
and the limit, a prohibition of MAiID-SUMC, is rationally connected to the
objective.??® However, it is not minimally invasive. Such a prohibition would prevent
all persons with a mental disability who are not end-of-life from accessing MAiD. The
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procedures regarding consent that are currently in place for MAID are arguably
sufficient to ensure that capacity is present and proper consent is obtained, so long as
they are properly enforced as noted in the Expert Panel Report.?! A total prohibition
would not be sufficiently pressing and substantial as to justify a Charter violation.

The Path Forward — Recommendations to Guide Parliament’s Next Steps

Based on an analysis of the social model of disability and MAiD-SUMC; the purpose
of's. 241; recent trends in the SCC’s decision-making; and application of s. 7 and s. 15
to a total MAID-SUMC prohibition, such a prohibition is likely to be considered
discriminatory and unconstitutional. If Parliament permanentizes the prohibition come
March 2027, a Charter challenge may result in the SCC ruling that the prohibition is
discriminatory. Alternatively, Parliament may choose to lift the prohibition. No matter
the path Parliament takes, it must address the concerns raised by dissenters in the
amended legislation, as they failed to do with respect to Bill C-14. Dr. Madeline Li
offered several recommendations with regards to the legalization of MAiD-SUMC.2%?
This includes amending s. 241.2(1)(d), which states MAiD applicants will be eligible
if they have made a voluntary request for MAiD that was not made as a result of
external pressure, to clarify whether social determinants qualify as external
circumstances compromising voluntariness.?®> As discussed by Lemmens and the
Expert Panel, the social determinants of health can influence an individual’s decision
to end their life.?** Allowing access to MAID for these purposes is inconsistent with
the purpose of s. 241 and reflects disabling views. Parliament should also follow the
recommendations made in the Bloc Québécois Supplementary Opinion.?% Per these
recommendations, an applicant must not be experiencing suicidal ideation; must be
experiencing intense and continuous psychological suffering demonstrated by severe
symptoms and impairments for a long period of time depriving the applicant of any
hope of relief; must have a significant history of sustained treatments and interventions
and must undergo a multidisciplinary assessment by their own mental health
practitioner and a consultant.?°® Due to the complexity and wide range of treatments
available for mental disorders, it is essential that MAiD-SUMC is pursued as a last
resort rather than a first course of treatment.

201 Expert Panel, supra, note 64 at 42.

202 Madeline Li, “Regarding Preparedness for MAID for Mental Disorders as a Sole Underlying Medical
Condition (MD-SUMC)” (16 November 2023), online (pdf): <ourcommons.ca> [perma.cc/4XNK-H59K].

203 Ibid.
204 Trudo Lemmens, supra, note 59; Expert Panel, supra, note 64 at 46, 47.
205 Special Joint Committee, supra, note 39 at 51.

26 Ipid at 53, 54.



