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Case and Comment
SO U TH ER N  M E T H O D IST  U N IV E R SIT Y — U N IV E R SIT Y  
O F N E W  BR U N SW IC K  LA W  SCH O O L JO IN T  CASE 
N O TES

In the Spring of 19^6, the Chairman of President Eisen
hower’s “People-to-People Program” for Law requested that the 
Association of American Law Schools undertake a plan to advance 
understanding among the peoples of the world. One of the sugges
tions of the Association was the publication of reciprocal colla
borative notes 011 u legal problem which would be written, under 
supervision of their professors, by law students in the United 
States and their counterparts in some other country.

Professor Alan M. Sinclair of Southern Methodist Univer
sity School of Law' and Dean William E. Ryan of the Eacultv of 
Law of the University of New Brunswick have collaborated 011 
such a project and their students, Gordon Jackson and Robert 
Keegan of Southern Methodist University, and Robert Webster 
of the University of New Brunswick, have prepared ease notes 011
a hypothetical fact situation on “fictitious persons” in the law of 
bills of exchange. The Canadian and American notes, followed 
by a shorf comment, appear in this issue.

S ated Case: Southern Cotton Company v. Fifth National Bank

John Greenlaw is an employee of the Southern Cotton Com
pany, and it is his job to keep the books of account, pay bills, 
order supplies, and serve as secrebry-treasurcr of the corporation.

He becomes indebted to o.ie Ilarr;, Shoemaker and is unable 
to meet Shoemakers demands from his own funds.

I11 desperation, lie gets a blank cheque from the chequebook 
of his employer, fills in the name of Jonathan Tearose. At this 
particular time Greenlaw knows 110 one named Jonathan Tearose.

Greenlaw is the official signing officer of the company and 
he signs the cheque in his usual signature. He then takes the 
cheque, endorses Jonathan Tearose 011 the back thereof, and 
cashes it at the Fifth National Bank, in which the Southern 
Cotton Company keeps an account, and 011 whom this cheque 
is drawn.

A short time later the company finds out about their dis
honest employee and the fraud he has perpetrated.
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The compam now brings action against the Fifth National 
Bank to recoser the amount of the cheque for which their 
account has been debited.

Can the Southern Cotton Company recover this amount 
from the Fifth National Bank?

University of New Brunswick Law School Case Note:

In attempting to arrive at a solution of this problem in 
Canada, one must examine the Bills of Exchange Act which cod
ifies the Canadian law on bills, notes and cheques.1 This Act, 
having been modelled on the British Bills of Exchange Act, 1882,- 
English decisions 011 the subject have great persuasive authority 
un cl must be studied along with Canadian decisions. Indeed it has 
been said in the Ontario Court of Appeal that sincc section 21(5) 
of the Canadian Act (upon the construction of which the problem 
under consideration will largely turn) is identical with scction 7(3) 
of the English statute, the decisions of the House of Lords 011 the 
latter scction are binding 011 Canadian courts.3 That statement 
should perhaps be taken with some reservation now that the 
Supreme Court of Canada is the final court of appeal for Canada, 
but it is evident that English eases must be regarded with the 
greatest respect.

I11 the case under discussion one must presume that the 
cheque was made payable to Jonathan Tearose or order in accord- 
ancc with the general practice of companies. That being so, if 
there had been a genuine person bv the name of Jonathan Tea- 
rose and he had really been intended as payee, the bank could 
not have acquired anv rights against the drawer of the cheque 
unless it was endorsed by Tearose.4 It could not recover against 
the drawer if it paid money on the faith of the forged endorse
ment.5 However scction 21(5) of the Bills of Exchange Act prov
ides that where the payee is fictitious or non-existing, a bill (and 
consequently a chcqucj" may be treated as payable to bearer, and 
such bills arc negotiable 011 mere delivery.7 W e must then exam
ine, first, whether Jonathan Tearose was a fictitious or non-exist
ing person, for if lie is not the bank has clearly no authority to 
pay the clicquc.

1. R.S.C.. 1952. c. 15. Pow er to  legislate relatin g  to hills and notes is co n 
stitutionally vested in the Federal P arliam en t by v irtu e of s. 91 (18) of
the British N orth Am erica A ct. 1807. T h e  present Bills of E xch an g e
\ c t  was first passed in 1890.

2. 45 & 4<> V iet., c. 01.
3. See H (iile\ Hunk of lO ro n lo  [1938] 2 D .I..K . 137.
4. R.S.C. 1952, r. 15. ss. 00(3). 105.
5. Ib id . s. 4 9 (1 ) .
0. Ib id . s. 105.
7. Ib id . s. 0 0 (2 ) .



U .N .B . LA W  JOURNAL 35

The most closely related factual situation in English and 
Canadian jurisprudence appears to be the case of Clutton v. 
Attenborough &  Co. There Attenborough’s clerk induced them 
to sign a cheque in favour of George Brett for services rendered. 
The clerk had invented the name, and no George Brett had had 
business relations with Attenborough’s. The House of Lords held 
that the cheque was payable to a non-existing person and accord
ingly to bearer. Indeed even if there had been a person called 
Jonathan Tcarose, since Greenlaw who prepared the cheque and 
signed it never intended him as payee, tlie cheque would still be 
regarded as payable to bearer. For as Lord I Icrschcll said in 
Vagliano Bros. v. Bank of England:

It seems to m e, th en , th at w here the nam e inserted as that of  
payee is so inserted by way of preten ce only, it m ay, w ithout 
im prop riety , be said th at the payee is a feigned o r preten ded , 
o r , in o th er words, a fictitious person.*'

The basic difference between Glutton v. Attenborough &  
Co. and the case under discussion is that Attenborough’s actually 
signed the cheque and were, therefore, drawers of it. Here Green
law signed the cheque. Can his signature be regarded as that of 
the company?

In the given case, it appears that Greenlaw has authority to 
sign cheques to discharge tne company’s obligations. But the 
cheque to Tearose was not made to pay any debt of the company, 
but rather to obtain money for Greenlaw. T he company would 
argue that Greenlaw has exceeded his authority, that he had no 
power to write cheques for this purpose.

T he company’s argument might well succeed were it not for 
the relationship of the bank to tlie company. But the company 
has, in effect, said to the bank that cheques signed by Greenlaw 
are their cheques, and the bank is bound to honour them and 
will be liable for failure to do so.10 The fact that Greenlaw has 
exceeded his actual authority is of no avail to the company, since 
to the bank it appears that Greenlaw is acting within the appar
ent scope of his authority. The liability of a principal for the acts 
of an agent acting within the apparent scope or his authority 
is well settled in Canadian jurisprudence. Tnc rule is that the 
principal is

the person who has selected th e agent and m ust, th erefore, be 
taken to  have had b etter m eans of know ing w hat sort of a 
person he was than those with whom  the agent deals on behalf 
of his prin cip al; and the p rin cip al, having delegated the p er
form ance of a certain  class of acts to  th e agen t, it is not unjust 
th at he, being the person w ho has app oin ted  the agen t, and

8. [1897] A.C. 90.
9. [1891] A .i.. 107 at p. 153.

10. M n rw lti v. H'illhniis ilKliO) I B. & Ad. 415 ; 109 E . R. 812.
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who will h a \c  th e benefit of his efforts, if successful, should  
beat the risk of his exceeding his authority in m ailers in cid 
ental to the doing of the acts, the p erform ance of which has 
heen delegated to hiin .il

For these reasons, it would appear that the bank was entitled 
to debit the company’s account for the amount of the cheque. 
Southern Cotton Company should, therefore, not rccover the 
amount.

Robert W ebster 
III Law, U.N.B.

Southern Methodist University Law School Case Note:

The question raised by this set of facts involves interpretation 
of section 9(3) of the Uniform Negotiable Intruments Law, which 
has been adopted in all American jurisdictions. Being a codifica
tion of the common law, many involved problems of construc
tion must be left to the courts for decision.

The American courts hold that an order instrument paid on 
a forged indorsement cannot be chargcd against the account of 
the drawer,1 unless the drawec-bank can prove cither that the 
instrument was a “bearer” instrument anci payable on present
ment,- or that the drawer is estopped to deny its validity.

W hen checks are bearer instruments and transferable by 
delivery, indorsement of the name of a designated payee, whether 
forged or not, is superfluous, and may be disregarded as immater
ial.- The admission of the drawer of the “cxistcncc of the payee 
and his then capacity to indorse”3 docs not estop the drawer from 
charging the bank with paying on a forged indorsement of the 
named payee, unless the drawer had knowledge that the payee 
was fictitious and was in cffect estopped as a party to the fraud.'

The drawec-bank therefore must prove that the instrument 
is a bearer instrument. The applicable section of the N IL is 
scction 9(3), which says that “the instrument is payable to bear
er, when it is payable to the order of a fictitious or non-existing 
person, and such fact was known to the person making it so pay
able”.

II. Craig v. Sam ir [1940] I D .L .R . 72, a t pp. 72-7.1, citin g Collins, M. R. in 
H am lyn  i>. /oliti H ouston  n  C o . [1908] I k . IV 81, at pp. 85-fi.

1. U niform  N egotiable Instrum ents I.aw s. 23 ; Allan W are P ontiac v. First 
X a t’l. Hank (1941) 2 So2d 7i>; Toltnan i>. A m erica n  X a t’l. Hank (1901) 
22 R .I. 462. 18 A 480, .'>2 L R  A 877. 84 Am . St. R ep. 850 ; ( .r a n d  L o d ge  
A .O .U .W . v. Slate liank.

2. U n iform  N egotiable Instrum ents Law s. 30 (5U L A  457 , note 15); (1941) 
92 H o n . 8th . 142 p. 974. l .R \  191.') B . 815; Pittali, et al r». I.itnrood  
(1951 Me».). 241 SW 2d 83.

3. U niform  N egotiable Instrum ents Law  s. Gl.
4. 146 A L R  81(1. and casts cited.


