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INTRODUCTION

The orderly development of the rivers of the world presents 
one of the great challenges of our times. In particular, the hydro­
electric development of international rivers, that is, rivers that 
border on or traverse at least two states, poses legal problems of 
great complexity. Lack of accepted international law 011 the uses 
of these streams is a major obstacle in the settlement of differences, 
with the result that progress in development is often held up for 
years to the detriment of the countries concerned.'

The Saint John River Basin, no less than some of the greater 
systems, presents a challenge to the international 'lawyer. Fortun­
ately, as will be seen, there is a favourable legal context in which 
engineers and economists mav work towards the full develop­
ment of the hydro-electric potential of the basin.

• III is article i>> an expanded version of a talk delivered at llic Mid­
winter Meeting of the New Brunswick Section of the Canadian Bar 
\ssoriation. at I- 1 edericton. X. IV. on February 20, 1959.

-(.era Id F. lit/(.era Id. M.A. (St. Joseph’s). B.C.L. (I'.N .B.). IMi.l). 
(Ottawa), is Senior I.egal Officer of the International Civil Aviation 

Organization. Montreal, and Chairman of the Committee on the I'ses 
of the Waters of International Rivers of the Canadian Branch of the 
International Law Association. This article was prcpaicd in a private 
capacity. The author is greatly indebted to Mr. J . L. MacCallum. Legal 
\d\iscr to the Canadian Section of the International Joint Commission 

for the supply of some of the reference material used in the preparation 
of the article.

I. Sevette. Legal Aspects of Hydro-Electric Development of Rivers and
Lakes of Common Interest (UN E/ECF. 136 and F./F.CE/F.l*/98 Rev.
I. 1952), p. I; UN Dept, of Economic and Social Affairs. Integrated 
River Basin Development. Doc. F./3<H>fi (19r>8), p. 43.
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I
SAINT JOHN RIVER BASIN

I. Topography-

The Saint John River Basin is locateci in Northern Maine 
and the adjacent areas of Quebec and New Brunswick between 
the watersheds of the St. Lawrence River to the north and1 the 
Penobscot River to the south. The basin has a drainage area of 
21,600 square miles and is one of the 'largest rivers on the Atlantic 
coast of North America. Of the total cirainage area, 65 percent, 
or 14,000 square miles, lies in Canada, while 35 percent, or 7,600 
square miles lies in the United States, being whollv located in 
the State of Maine. Of the total area in Canada, 2,750 square 
miles are in the Province of Quebec and 11,250 square miles in 
New Brunswick. '1’hc basin area at tidewater, just above Freder­
icton, New Brunswick, is 16,000 square miles. The main stem of 
the river is 450 miles in length.

The river rises in Little Saint John Lake in the extreme south­
western corner of the basin, on the international boundary be­
tween Quebec and Maine. After flowing along the boundary for 
about 38 miles, it flows through Maine for about 107 miles. 
Thence it proceeds easterly along the international boundary be­
tween New Brunswick and Maine for about 70 miles and then 
in a general south-easterly direction about 200 miles through New 
Brunswick to its mouth at Saint John on the Bay of Fundy. The 
total fall in the river between its source at Little Saint John Lake 
and tidewater some 89 miles from its mouth, just above Freder­
icton, is about 1,578 feet.

II. Existing hydro-electric developments

The chief hydro-electric power sites on the river arc located 
at Grand Falls, New Brunswick, with a gross head of 132 feet, 4

2. For a more detailed description of the Saint John River Basin, see 
Water Resources of (he Saint John River Basin - Quebec - Maine - 
New Brunswick - Interim Report to the International Joint Com­
mission (Under the Reference of 7 July 19.r>2) by the International 
Saint John River Engineering Board, 6 April 19.r)3, p. 18 ft  seq. Sec 
also. Bailey, The St. John River, in Maine, Quebec and New Bruns­
wick, 1894. For a history of the Saint John River, see Raymond, The 
River St. John - Its Physical Features, Legends and History from 
1604 to 1784, Sackville, 1943 and Wright, The Saint John River, 
Toronto, 1949.
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units and an installed capacity of 57,000 kw, and at Becchwood, 
New Brunswick, with a head of 60 feet, 2 units and an initial 
installed capacity of 68,000 kw.s

III. Proposed hydro-electric developments

During 1955, energy requirements in New Brunswick were 
423 million kwh. One forecaster has estimated that by 1980 the 
requirements will increase to 2,647 million kwh, an increase of 
over 600 percent. In Maine the energy requirements are expected 
to increase frcm the 1955 figure of 2,417 to 7,160 million kwh, a 
predicted increase of almost 300 percent.4

It is not surprising then that major power developments are 
proposed for Hawkshaw, New Brunswick, with a gross nead of 55 
feet and an initial installed capacity of 75,000 kw, andi Morrill, 
New Brunswick, with a gross head of 53 feet and an initial instal­
led capacity of 44,000 kw.5 But before certain of the existing 
developments can be expanded' and the projected ones made 
feasible, increased storage is needed upstream.6 The major storage

3. For other existing hydro-electric power sites in the basin, see Water 
Resources of the Saint John River Basin - Quebec - Maine • New 
Brunswick • Interim Report to the International Joint Commission 
(t ndcr the Reference of 7 July. 1952) by the International Saint John 
River Engineering Board, 6 April 1953, p. 41:

Cross Xo. o f Installed
Xante Itii'ei H ead (ft.) Units Capacity (ku')

Squa Pan Squa Pan Stream 27 1 1,400
Caribou Aroostoc k 14 o 800
Tinker Aroostook 8ft 4 10.400
Tobique Tobique 78 2 20.000

Narrows
F.dmundston Madawaska 20 2 1
Second Falls Green 25 2 1,100

Millar, International Passamaquoddy Tidal Power Project, Reprinted
from The Engineering Journal. October 1958, p. 8.

ft. Canadian House of Commons, Standing Committee on External Affairs. 
23rd. I’arl., 1st. Sess., 8 Minutes of Proceedings and Evidence, p. 320, 
Appendix A, Saint John River Profile (December 16, 1937).

0. In Iliis regard, it has been suggested that the addition of further 
capacity at Gland Falls and ultimately the driving of a second tun­
nel which could make it economically feasible approximately to 
double the present installed capacity of the plant would depend upon 
the development of storage control upstream. However, the installa­
tion of the third unit at Beechwood, which, it is estimated, will fit 
into the load characteristics of the New Brunswick Electric Power 
Commission in 1964 or even sooner, will not depend upon the dev­
elopment of further water storage upstream at that time. See, Tweed - 
dale, Paper presented at Fredericton, N. B., to Canadian Bar Associa 
lion. Section on Mines. Petroleum and Power, February 20, 1959, p. 2 
(mimeographed).
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site is located at Rankin Rapids, Maine. This project would have 
the advantage of providing regulated flows for downstream sites 
in New Brunswick, as well as generating 400,000 kw through a 
head of 310 feet.7 The project is now being studied as a source of 
auxiliary power for the Passamaquoddy tidal power project which 
needs to be firmed up with power from other sources.

In the light of the above background material, the question 
of the main legal rules applicable to the Saint John River Basin 
may now be considered.

At common law the use of the water of New Brunswick 
rivers is based on the doctrine of riparian rights. These rights in­
clude an entitlement on the part < ■’ ■ 1

channel in the manner in which it
substantially undiminished in quantity or quality. Conversclv, a 
riparian owner has the right of having the water fiow from his land 
without obstruction. Altnough a riparian owner does not own the 
water in a running stream, lie may use it for ordinary purposes 
connected with riparian land even on a consumptive basis. He 
may also take water for extraordinary purposes, such as a hydro­
electric power development, though in this case he must restore 
it to the stream substantially undiminished in quantitv and 
quality.8

Statutory rules have been developed to avoid the many diffi­
culties arising out of the extraordinary use of waters. Thus, as 
early as 1921, the Dams Act" required the approval of the Lieu-

7. Information received from the office of the Canadian Section of the 
International Joint Commission. An alternative development of this 
section of the river would be to replace the proposed Rankin Rapids 
project by two other proposed storage projects at Rig Rapids 
and Lincoln School. Rig Rapids, with a head of 230 feet would have 
an installed capacity of 129,000 kw, while Lincoln School, with a head 
of 80 feet, would have an installed capacity of 58,000 kw. See Report 
of the New England-New York Inter-Agencv Committee. Saint John 
River Basin, Maine.

8. See for a more complete statement, together with the relevant New 
Brunswick decisions, La Forest, Rights of Landowners in New 
Brunswick respecting Water in Streams on or adjoining Their Lands.
(1957) 10 U.N.B. Law Jo.. 21.

9. (1921) 11 Geo. V. c. 10.

II
LEG A L RU LES A PPLICA BLE TO THE SAINT JOHN 

RIVER BASIN
I. Provincial and State Law

(a) New Brunswick

the water flow down the stream
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tcnant-Governor in Council for any works in water that might 
impede the flow of any stream or lake (driving dams 011 brooks or 
small streams and water-supply reservoirs being excepted).10 Simil­
arly today, the W ater Storage Act provides that no dam, boom 
or other work impounding or holding back water is to be con­
structed until approved by the Lieutenant-Governor in Council.11

A furthur restriction 011 common law riparian rights had its 
genesis in an Act of 18841- which provided that in all future 
Crown grants there should be reserved a strip of land four rods 
(66 feet) in width adjacent to certain rivers named therein and 
such other rivers, 'lakes and streams as might be declared by proc­
lamation, together with the riparian ownership of the streams. 
At the present time, by virtue of section 60 of the Crown Lands 
Act, the Crown reserves in full ownership a strip of land three 
chains (198 feet) in depth from each bank of any river or lake in 
the province 011 or adjoining lands granted after the passing of the 
Act.,;!

The New Brunswick Electric Power Commission, established
111 1920 on the recommendation of the W ater Power Commission 
set up in 1918, has authority to develop various water powers in 
New Brunswick.14 Other bodies that play important roles in rela­
tion to water power in the province are the recently established 
W ater Resources and Pollution Control Board16 and the New 
Brunswick W ater Authority.10 The ten-member board is em­
powered to study and make recommendations in relation to the 
use of the water resources. One of its prime duties is to conduct 
surveys of the major water-sheds in the province to determine 
the sources of and the degree of pollution theiein and the effects 
of such pollution 011 public health, fish, wildlife, agriculture, rc-

10. But the construction of a driving dam does not give an automatic 
right to water powers. Thus, where by reason of a dam erected by a 
stream-driving company, any fall 01 water power is created, the com­
pany shall in 110 wise have any claim or title to the use of such water. 
On this point, sec Stream D ining Companies Act, R.S.N.B. 1952. t. 
219, s. 3:».

11. R.S.N.B. 1952. c. 248. s. I.
12. 47 Viet., c. 7.
13. See R.S.N.B. 1932, c. 53. The increase to three chains (198 feet) *\as 

made in section 62 of the Crown Lands Act in 1927 (R.S.N.B. I‘>27. 
c. 30). For the history of the successive amendments to the Act of 
1884, see La Forest, Rights of Landowners in New Brunswick respect­
ing water in Streams on or adjoining T heir Lands (1957) 10 I'.N .B. 
Law Jo. 21, at pp. 28-30.

14. (1920) 10 Geo. V, c. 53. s. 9. See, also, R.S.N.B. 1952. c. 71, s. 8.
15. Water Resources and Pollution Control Act, (1956) 5 Eliz. II. c. 14. 

s. 1 (1).
16. An Act to Amend the Water Resources and Pollution Control Act. 

(1958) 7 Eliz. II. c. 23. s. 4.
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creation and electric power development.17 The W ater Authority, 
with a minimum of three members and a maximum of five, has 
the task of enforcing regulations promulgated under the W ater 
Resources and Pollution Control Act.18

(b) Quebec
The Quebcc Civil Code provides that a riparian owner on . 

a running stream not forming part of the public domain may 
make use of it as it passes for the utility of his land, but he must 
not exercise this right in such a manner as to prevent the exercise 
of the same right by those to whom it belongs. This provision is 
made subject to chapter 51 of the Consolidated Statutes for Lower 
Canada1” and other special enactments. A riparian owner whose 
land is crossed by sucn stream may use it within the whole space 
of its course through the property, but subject to the obligation 
of allowing it to take its usual course when it leaves his land.20

Conversely, lands on a lower level are subject towards those 
on a higher level to receive such waters as flow from the latter 
naturally and without the agency of man. In line with this prin­
ciple, the proprietor of the higher 'land can do nothing to aggra­
vate the servitude of the lower land.21

The Crown has extensive rights in Quebec streams. Thus, 
navigable and floatable rivers and streams and their banks are 
considered! as being dependencies of the Crown domain. The 
same rule applies to all lakes and non-navigable and non-floatable 
rivers and streams and their banks bordering on lands alienated 
by the Crown after February 9, 1918.22

The Water-Course Act23 provides that no floodgate, flume, 
embankment, dam, dyke or other similar work that will affect 
public or private property rights shall be constructed or maintained 
in i  watercourse except with the approval of the Lieutenant- 
Governor in Council.24 Similar approval is required for the con­
struction and maintenance of reservoirs for the storage of the

17. (1936) 5 b'liz. II, c .14. s. 2(1).
18. ( 19.r>8) 7 Kliz. II, c. 23. s. 5.
19. Now the VVatcr-Course Act, R.S.Q., 1941. c. 98.
20. Quebec Civil Code, Article .'>03.
21. Quebec Civil Code, Article 501.
22. Quebec Civil Code, Article 400. For further information on Crown 

rights to hydraulic power in the Province of Quebec, see statistical 
Year Book, Quebec, 1956-57, p. 398 and Encyclopedia Canadiana, 
Vol. 10, pp. 284-285, Ottawa, I958.

23. R.S.Q., 1941, c. 98.
24. Ib id ., ss. 6 and 9.
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water of lakes, ponds, rivers and streams.25 Projects are submitted 
for approval through the Department of Hydraulic Resources.-'’*

The Quebec Streams Commission, created in 1910,27 was 
authorized to develop and exploit the water powers of the prov­
ince, to make recommendations regarding the control of water 
resources, and to construct certain storage dams and operate them 
so as to regulate the flow of streams. Tne Commission was abol­
ished as from April 1, 1955 and its functions transferred to the 
Department of Hydraulic Resources.2” One way in which the 
Commission and its successor have assisted power companies has 
been bv the regulation of the flow of the principal power streams 
through the construction of storage dams; in respect of these dams 
the cost of operation only is charged annually to the interested 
companies or persons.21'

The Quebec Hydro-Electric Commission established in 
194430 has authority regarding the generation of power*1 and may, 
with the authorization of the Lieutenant-Governor in Council, 
acquire by expropriation any undeveloped water power.32 Author­
ity of the Legislature is required for the expropriation of a de­
veloped water power of more than 200 H.P.3i

Under the Exportation of Hydraulic Power Act, every sale, 
lease or grant of water powers belonging to the province must 
contain a clause prohibiting the exportation of electric power out 
of Canada,34 but the Lieutenant-Governor in Council has power 
to suspend the prohibition.35 Prohibitions and restrictions in re­
lation to the alienation of livdraulic power within Quebec are 
found in the Act respecting the Hydro-Electric Resources of the 
Province.36

25. Ib id ., ss. 57 and 61.
26. Hydraulic Resources Department Act, (1945) 9 Geo. VI. c. 32; also 

cited as R.S.Q. 1941. c. 97A.
27. Sec R.S.Q. 1941, c. 98. s. 6K.
28. (1954-55) 3-4 F.liz. II. c. 32.
29. R.S.O. 1941, c. 98. ss. 68-85; see also T he Canada Year Book 1955, pp. 

563 564.
30. An Act to establish the Quebec Hydro-Electric Commission, (1944) 

8 Geo. VI, c. 22. This Act provides for the insertion in R.S.Q. 1941 
of Chapter 98A, the Quebec Hydro-Electric Commission Act, section 
4 of the latter providing for the establishment of the Commission.

31. R.S.Q. 1941, c. 98A s. 29.
32. Ib id .. s. 33.
33. Ibid .
34. R.S.Q. 1941. c. 100, s. 1.
35. Ib id ., s. 6.
36. (1955-56) 4 5 Eli*. II, c. 27.
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(c) Maine

In Maine the common law doctrine of riparian rights applies 
to the use of streams although, as elsewhere, tlic doctrine is mod­
ified by statutory provisions.'7

Subject to constitutional restrictions upon interference with 
property rights, the state has dominion and control, in its sover­
eign capacity, over the waters within its boundaries. However, 
with respect to matters affecting interstate and foreign commerce 
and the control and improvement of navigation, the regulatory 
power of the state is subject to the paramount authority of the 
Federal Government.iN

In so far as non-navigablc streams are concerned, the riparian 
owner has the right to erect and maintain milldams and to divert 
water by canal for mills,”' subject to payment of compensation for 
damages to other persons."’ No special authorization appears to 
be required for works upon such streams with the exception of 
dams erected upon streams whose waters ultimately reach the 
ocean at a point wholly outside the territorial limits of the United 
States. In the latter ease, the dams must be authorized bv act of 
the legislature or by a decree of the Public Utilities Commission 
made after public notice and hearing on petition for such auth­
orization."

Prior to the erection of a dam for the purpose of developing 
any water power in Maine, or the creation or improvement of a 
water storage basin or reservoir for the purpose of controlling 
the waters of am of the-lakes or rivers of tlie state, plans and 
other data must be filed with the Public Utilities Commission42 
which is charged with collccting information relating to water 
powers of the state.4*

l he Fcrnald Act whereby the export of power was formerly 
prohibited has now been repealed.

II. Federal Law
(a) Canada

A Federal licence is required for the construction, operation 
and maintenance of improvements in international rivers. These 
are defined in section 2 of the International Rivers Improvements

37. .'»() Am, J u i . ,  Waters. s. 2HI. \s to i ¡|>;n i;m l ights in general. see 0.1 
(!.J.S. \s. .'i l l ;  .'»(i \m. (in.. W a i n s ,  s. U73 <1 s it / .

38. ')(» Am. Ju i., Walcis, ss. MIS and Itrj .

.10. U.S. Maine 10,r»4. c. ISO, s. I.
40. Ibid ., s. '» cl set/.
41. Ibid .. s. 33.
42. U.S. Maine I‘».'»4. c. 14. s. II
13. Ibid ., s. 0.
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A ct“ as “water flowing from any place in Canada to any place 
outside Canada.” An international river improvement means, 
according to the Act, “a dam, obstruction, canal, reservoir or other 
work the purpose or effect of which is (i) to increase, decrease or 
alter the natural flow of an international river, and (ii) to inter­
fere with, alter or affect the actual or potential use of the inter­
national river outside Canada.”4' In the case of the Saint John 
River Basin, the most obvious exampfles of international rivers 
within the meaning of the Act are some of the trans-boundary 
tributaries flowing from Quebec into Maine. Other rivers falling 
within the definition are those tributaries of the Saint John River 
that flow from the Canadian sidle into the main stem where it 
flows along the boundarv. One such tributary is the St. Francis4“ 
which rises in Quebec, becomes a boundary water between New 
Brunswick and Maine, and finally discharges into the Saint John 
River at a point where the latter starts its course along the inter­
national boundary between New Brunswick and Maine. Part of 
the waters that come from the Quebec section of the St. Francis 
flow into that part of the St. Francis lying within the State of 
Maine where tne river courses along the boundary. Therefore, 
before dams could be erected on the St. Francis or on Boundarv 
Lake in Quebec, it would appear necessary' to obtain a Federal 
licence under the International Rivers Improvements Act. 
More difficult cases are afforded by tributaries such as the Mad- 
awaska which flows from a point in Quebec, through New Brun­
swick, before emptying into the Saint John River at a point where 
the latter courscs along the international boundary. One com­
mentator has submitted that whether or not such a river would 
be considered as an international river for the purposes of the Act

. . . would depend on whether it would be held that water leav­
ing the tributary and entering the Saint John becomes a part 
of the Saint John immediately on entry, or whether a current 
coming out of the tributary would retain its identity until it 
becomes thoroughly merged. In the latter case, it might be 
argued that water in a current flowing out of the tributary anil 
across the international boundary would be water flowing to a 
place outside Canada. I think this highly unlikely, but 
possible.47

A somewhat less subtle approach to this situation may be 
possible and it may not be necessary to apply the identity-of-water 
rule in order to attract the application of the Act under consid-

44. (1955) 3-4 FJiz. II, c. 47 See also, International Rivers Improvements 
Regulations, SOR/56-9. P.C. 1955-1899.

45 (1955) 3-4 F.liz. II, c. 47. s. 2.
46. For a discussion of the status of the St. Francis River under the Inter­

national Rivers Improvements Act, see Ryan, Saint John River Power 
Development: Some International I.aw Problems. (1958) 11 U. N. B.
Law |o. 20. at pp. 24-25.

47. Ib id .. at p. 25.
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cration. According to testimony given bv the Honourable Jean 
L.csagc, former Minister of Northern Affairs and National Re­
sources, before the External Affairs Committee of the House of 
Commons in 1955, “the tributaries that flow into the St. John 
river from New Brunswick, into that part of the St. John river 
which is a boundary water between New Brunswick and the 
United States, are definitely covered bv this Act.”4* By Section 
7 (b) of the Act, only the boundary waters themselves are excluded 
from its operation, and that is because, as will be seen, thcv come 
under the jurisdiction of the International Joint Commission.

I hc effect of the Exportation of Power and Fluids and Im­
portation of Gas A ct”’ is that power generated in the Canadian 
portion of the Saint folm River Basin cannot be exported except 
under licence and subject to such terms and conditions as tlic 
Governor in Council may approve.’'" In that Act, “export” means 
“with reference to power, to send from Canada bv a 'line of wire 
or other conductor. ’5I A liccncc is obtained through the Minister 
of Trade and Commerce/'- and is not valid for more than one 
year.'-1 Power lines or other conductors for the exportation of 
power max not be constructed cxccpt under the authority of, and 
in accordance with, a liccncc granted under the Act.54 A licence 
to export power may provide that the quantity of power to be 
exported shall be limited to the surplus remaining after due allow­
ance has been made for distribution to customers for use in Can­
ada during the period of the licence.55 The price charged bv a 
licensee for power exported by him must not be lower than the 
price at which power is supplied by him or his supplier in similar 
quantities and under similar conditions of sale for consumption 
in Canada/“

Lastly, as many sections of the Saint Jolm River Basin located 
in Canada arc navigable, no work mav be constructed in the nav­
igable portions without approval o f the Governor in Council 
under tlie Navigable Waters Protection Act.57

48. Canadian House of Commons. Standing Committee on External 
Affairs. 22nd. Pari., 2nd. Sess., fi Minutes of Proceedings and Evid­
ence. p. 192 (March 18. 1955).

49. ( 1955) 3-4 Eli/. II. c. 14.
50. Ib id ., s. 3(1).
51. Ib id ., s. 2(a).
52. Exportation of Power and Fluids and the Importation of (¿as Regula­

tions. P.C. 1955-907, sections 2(f) and 5(1).
53. Ibid .. s. 7(1).
54. (1955) 3-4 Eliz. II. c. 14. s. fi (3).
55. Ibid ., s. 32.
5fi. Exportation of Power and Fluids and the Importation of ( ..in Regula­

tions. P.C. 1955-907. s. 9.
57. R.S.C.. 1952. c. 193.
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(b) United States

Hie Federal Government, by virtue of its constitutional 
power to regulate interstate and foreign commerce, has para­
mount control, for that purpose and to the extent necessary, of 
all the navigable waters of the United States, the regulatory 
authority of the states being subject to such Federal control for 
the purpose and to the extent stated.ss

In the United States, hvdro-electric projects on Federal Gov­
ernment lands or 011 navigable waters of the United States must 
be licensed by the Federal Power Commission, which is an inde­
pendent body organized in its present form by an Act approved 011 
June 23, 1930.r,!' The navigable portions of the Saint John River 
Basin in Maine would appear to come under the jurisdiction of 
the Commission.

As to the export of electric energy, the Federal Power Act 
provides that 110 person shall transmit such encrgv from the 
United States to a foreign country without first having been 
authorized to do so by tlie Federal Power Commission. Such 
order will be issued if the Commission finds that the proposed 
transmission will not impair the sufficiency- of electric supply with­
in the United States or impede or tend to impede the coordin­
ation in the public interest of facilities subject to the jurisdiction 
of the Commission.'10 The constructon, operation, maintenance, 
or connection, at the borders of the Unitea States of facilities for 
the transmission of electric encrgv between the United States 
and Canada requires a permit by the Commission with the con- 
cutrence of the Secretary of State and the Secretary of Defcnce. 
If they cannot agree, the application for a permit is submitted to 
the President for approval or disapproval.01

It mav be added that the civil works programme of the Corps 
of Engineers of the United States Armv includes such activities 
as waterways improvement, flood1 control, regulation of the use of 
navigable waters of the United States, approval of plans for con­
struction of bridges and issuance of permits for other works upon 
navigable waters, and power and irrigation developments.0- Some 
of these activities could involve consultation witn the Corps of 
Engineers in relation to the Saint John River Basin.

58. 56 Am. Jur., Waters, s. I98.
59. 46 Stat. 797.
60. Federal Power Act, as amended up to June 1, 1955. s. 202(e) (49 Stat. 

847, 16 II.S.C. 824a (e)).
61. Executive Order 10485 of September 3, 1953.
62. I'nited States Government Organization Manual 1957-58 (Revised as 

of June I, 1957), p. 142. I ’nited States Government Printing Office,
Washington.
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III. International Law

The chief international instruments affecting the Saint John 
River Basin are the Webstcr-Ashburton Treaty of 1842“5 the 
Treaty of Washington of 1871 **4 and the Boundarv Waters Trcatv 
of 1909.'1'' These must now be considered.

(a) Webstcr-Ashburton Treaty, 1842

Article III of the Webstcr-Ashburton Trcatv of 1842 pro­
vides that where the Saint John River forms the boundarv line 
between the territories of the contracting parties, navigation 
shall be free and open to both. Produce or the forest or of 
agriculture grown in such parts of Maine as might be watered bv 
the river or its tributaries are to have free access into and through 
flic Saint John and its tributaries having their source within Maine, 
to and from the seaport at the moutn of the river, and to and 
around the falls of the river, by boats, rafts or other convevancc. 
W hile within New Brunswick the produce from Maine is to be 
treated as if it were New Brunswick produce. Produce from the. 
territory of the upper Saint John in Canada is to reccivc similar 
treatment where tlic river runs whollv through Maine. Neither 
partv has the right to interfere with any regulations not incon­
sistent with the terms of the treatv and made by the Governments 
of Maine and New Brunswick where both banks belong to the 
same partv.

(b) Treaty of Washington, 1871

The Treatv of Washington of 1871 (which is noteworthy be­
cause it established freedom of navigation of the St. Lawrence 
River for citizens of the United States) contains, in Article X X X I,

03. Webster-\slilmrton T reaty. Signet! at Washington, August 5>, 1842; 
entered into force October IS, 1842; 8 Stat. 572; TS 119; I Malloy 6.">0: 
Treaties and Agreements Affecting Canada, in l'orce between His 
Majesty and the United States of America 1814-192.’», pp. 18-22. King's 
Printer. Ottawa, 1927.

(»1. T reaty f r an amicable settlement of all causes of differences between 
the two countries (T reaty of Washington). (Arts. I-XV1I and XXXIV 
\ 1 11 have been executed; Arts. X V Ill-X X V , and \\\11 terminated 
|itly I. 188.*»; Xrts. X X V III and X X IX  not considered in force.) Signed 
ai Washington. May 8. 1871; entered into force June 17, 1871. 17 Stat. 
8(»3; I S 133; 1 Malloy 700; Treaties and Agreements Affecting Canada, 
in Force between His Majesty and the United States of America ISM 
I92’i, pp. 37-49, King's Printer. Ottawa. 1927.

05. Boundary Waters Treaty, 1909. Signed at Washington January 11. 
1909; ratification advised by Senate March 3. 19051; ratified by Great 
Britain March 31. 1910; ratified by President April I. 1910; ratifica­
tions exchanged at Washington May .’>, 15110; proclaimed May 13. I5H0. 
SO Stat. 2448; T S .548; III Redmond 2007; British Treaty Series 1910, 
No. 23; Treaties and Agreements Affecting Canada, in Force between 
His Majesty and the I'nited States of America, p. 312. King's Printer. 
Ottawa. I5>27.
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an engagement by Great Britain to urge upon the Parliament of 
the nominion and the Legislature of New Brunswick that no 
export or other duty be imposed on lumber cut in that part of 
Maine drained by the Saint John River and its tributaries and 
floated down the river to the sea, when such lumber is shipped 
to the United States from the Province of New Brunswick.

The Boundary Waters Treaty of 1909 is concerned with 
three classes of waters: (i) boundary waters; (2) waters flowing 
from boundary waters or waters at a lower level than the boundary 
in rivers crossing the boundary; and (3) waters on one side Plow­
ing through natural channels across the boundary or into boun­
dary waters.

Boundary waters are defined as:
. . . the waters from main shore to main shore of the lakes 
and rivers and connecting waterways, or the portions thereof, 
along which the international boundary between the I'nited 
States and the Dominion of Canada passes, including all bays, 
arms, and inlets thereof, but not including tributary waters 
which in their natural channels would flow into such lakes, 
rivers, and waterways, or waters flowing from such lakes, rivers, 
and waterways, or the waters of rivers flowing across the 
boundary.««

Uses, obstructions and diversions of such waters are dealt with 
in Article III of the Treaty. Act

ants of Canada and the United States.

As to waters flowing from boundary waters or waters at a 
lower level than the boundary in rivers crossing the boundary. 
Article IV  of the Treaty provides rules relating to works, dams 
and other obstructions in such waters that would have the effect 
of raising the natural level of the waters on the other side of the 
boundary.

W e come now to waters on one side flowing through natural 
channels across the boundary or into boundary waters. Under 
Article II of the Treaty, the federal governments and the 
appropriate state and provincial governments have “exclusive 
jurisdiction and control over the use and diversion, whether 
temporary or permanent,” of all such waters on their own side of 
the line. Parties injured bv such use and diversion may claim 
legal remedies. Moreover, if interference with, or (Diversions of 
such waters on one side of the boundary would be productive 
of material injury to the navigation interests on the other side, the 
Contracting Party concernecT may object.

(c) Boundary Waters Treaty, 1909

(i) Summary o f Provisions

of all navigable boundary waters

<>f>. Preliminary \rticle.
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The Treatv provides for an International Joint Commission, 
composed of three United States and three Canadian members, 
which is called upon to play various roles in relation to the waters 
just mentioned.“7 In relation to boundary waters and waters flow­
ing therefrom, the Commission performs judicial functions and 
can hand down binding decisions.** In the ease of trans-boundary 
waters, or those flowing into boundary waters, the Commission 
has an investigative role only/“'

The parties to the Treaty have, each on its own side of the 
boundary, equal and similar rights in the use of boundary waters.70 
The Treaty establishes an order of preccdencc in the uses of 
boundary waters, uses for domestic and sanitarv purposes bcin^ 
ranked first, those for navigation, second, and uses for power and 
irrigation, third.71

hi exercising its judicial power, the Commission has author­
ity— sometimes permissive and sometimes mandatory— to look 
after injured interests. Thus it may, in its discretion, “make its 
approval in any ease conditional upon the construction of rem­
edial or protective works to compensate so far as possible for the 
particular use or diversion proposed, and in such cases mav require 
that suitable and adequate provisions, approved bv the Commis­
sion, be made for the protection and indemnity against injury 
of any interests on either side of the boundary.”72

But where the natural level of waters on either side of the 
line is elevated “as a result of the construction or maintenance 
011 the other side of remedial or protective works or dams or 
other obstructions in boundary waters or in waters flowing there­
from or in waters below the boundary in rivers flowing across the 
boundary, the Commission shall require, as a condition of its 
approval thereof, that suitable and adequate provision, approved 
by it be madie for the protection and indemnity of all interests 
011 the other side of the line which mav be injured thereby.”73

(ii) International Joint Commission and the Saint John  
River Basin

W ith the foregoing summary of the relevant provisions of 
the treaty in mind, an examination of its application to the Saint 
John River Basin by the International Joint Commission may 
now be made. The Commission has had before it in relation to 
the basin cases arising under Articles III, IV  and IX  of the treatv.

67. Article VII.
68. Articles III, IV and VIII.
69. Article IX.
70. Article VIII.
71. Ibid.
72. Ibid.
73. Ibid.
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.h l ir lr  III  — Imriviere Dam ,v

The only case on the Saint John River Basin involving the 
application of Article III had its origin in 1933 when Jean 
Lariviere, a Quebec fanner, built a small clam on the international 
scction of the Saint John River between Quebec and Maine. 
Technically, this was an obstruction of a boundary water and 
therefore subject to the approval of the International Joint Com­
mission under Article III of the Treaty. It was only in 1935 that 
Larivicre became aware of the fact that he required approval of 
of the Commission for the dam. Accordingly, he applied for, 
and was given approval The order of approval was subject to 
the mandatory provision, required by Article V III in the case of 
the elevation or a boundary water, that the applicant would in­
demnify riparian owners for damage caused by flooding conse­
quent upon the construction of the dam.

Article 11’ — (>rand Falls Poxeer l)<tm (Saint John  River)

I’he construction of the power development at Grand Falls, 
New Brunswick, was made possible by the approval of the Inter­
national Joint Commission given under Article IV  of the Treaty 
in 1925 and 1926. This development is located on the Saint John 
River, about three miles below the point where the river leaves 
the international boundary. Thf cr ■ ' 1

vere on the international section of the 
river between New Brunswick and Maine. In these circumstances, 
Article IV  applied and it was necessary for the applicant, the 
New Brunswick Electric Power Commission, to go before the 
Commission for approval of the project.

This case marks the first occasion on which the International 
Joint Commission was seized of a claim of an upstream country 
to a right to share power added at a site in a downstream country 
through raising the level of the water at and above the boundary 
(i.e., in Maine). The theory advanced by the United States was 
that the flow of water along the twenty-nine miles of the inter­
national section multiplied by the fall of sixteen feet along that 
section was a potential power to which the two governments had 
equal rights. Thus, if tne 16-foot fall were added to the rest of 
the fall at Grand Falls and were, therefore, removed from the 
boundary section, the United States had the right to claim a 
half share in the amount of power corresponding to the flow 
past the international boundary multiplied by the fall along the

/-*. International Joint Commission. Docket No. 33. For summaries of 
this and other IJC  dockets referred t > herein, see Bloomfield and 
Fit/C•erald. Boundary Waters Problems of Canada and the United 
States (The International Joint Commission 1912-1958) (Toronto 
Carswell. 1958).

75. IJC. Docket No. 19. Sec also IJC  Docket No. 22.

water
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international section. Canada and New Brunswick denied this 
claim. The Commission did not have to decide the issue be­
cause the applicant agreed to furnish 2,000 H.P. for use in the 
State of Maine at a price which was in effect not to be greater 
than that charged to like consumers of power in the Province of 
New Brunswick. The Commission noted this agreement and 
reserved the right of the parties to reopen the question if the 
2,000 H.P. should ever cease to be available for use in the United 
States; the applicant was reserved the liberty to apply to the 
Commission at any time for relief from its undertaking.™

As to the question of injur}', the applicant was ordered to 
make suitable and adequate provision, to the satisfaction of the 
Commission, for the protection and indemnity against injury of 
all other interests on either side of the boundary; and the appli­
cant and all parties having claims for injuries in respect of the 
works (other than parties to certain agreements covering such 
claims entered into by the applicant) were given the right to 
apply for such further order, direction or action with reference 
to such claims as might seem proper.77

It only remains to add that in 1926 the Saint John River 
Power Company, having had transferred to it by the Act to In­
corporate the Saint John River Power Company78 the property 
rights, powers and privileges of the New Brunswick Electric 
Power Commission in respect of the Grand Falls project, sought 
and obtained the approval of the International Joint Commission 
to earn out the project.

A r l i r l f  /T —  M txliiu 'iiskn  (  o u t / «iiv  ‘ *

The relation of the International Joint Commission and 
the Grand Falls Dam did not end with the orders of approval in 
1925 and 1926. In 1932 the Commission heard a complaint of 
the Madawaska Company as to the Alleged effects of the Grand 
Falls Dam on the company’s plant located on the international 
section of the Saint John River at Van Buren, Maine. The Mada­
waska Company requested the Commission to give the Saint 
John River Power Company, owner of the Grand Falls Dam. 
directions conccrning maintenance of levels in the pondted area 
behind the dam. The chief interest in this case for the lawyer

7<i. International Joint Commission - In the Matter of the Application 
of the New Brunswick Electric Power Commission for Permission to 
Construct and Operate Certain Permanent Works in and Adjacent 
to the Channel of the River St. John, in the Province of New Bruns­
wick. at a Point on the Said River known as Grand Falls - Order of 
Approval. Application — Hearings 192.r>, p. 3. Government Printing 
Office. Washington. I92fi.

77. Ihiil.
78. (I92(>) IT» Geo. V, c. 45. See, also, IJC  Docket No. 22.
79. I|< Docket No. 31.
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is that the Madawaska Company, being a private citizen was 
denied the right to appear before the Commission, since it had 
not gone through its government.80 Of additional interest are the 
arguments adduced by the Canadian side: To accede to the 
application of the Madawaska Company would amount to issu­
ing an order in the nature of a mandatory injunction against a 
Canadian citizen with respect to the use by him of waters entirely 
within Canada and to the operation of plants wholly within 
Canada. The Commission had no competence to issue such an 
order. For the Commission to accede to the application would 
amount to a review of its order in the Grand Falls case. If it had 
such a power the conditions of an order would not be definite, 
and no part)' would consider constructing a work approved, un­
less it knew where it stood. If further conditions could be added 
through revision of the order, this would be directly opposed to 
the object of the Treaty, which is the better solution of boundary 
waters problems.
Article IX

Article IX  of the Boundary Waters Treaty contains an agree­
ment to refer to the Internationa<l Joint Commission any other 
auestions or matters of difference arising between Canada and 
tne United States involving the rights, obligations, or interests 
of either in relation to the other or to the inhabitants of the 
other along the common frontier. W here such a reference is 
made, the Commission performs an investigative function and 
makes recommendations to the two governments. This function 
has been exercised in at least two references involving the Saint 
John River Basin directly, and in two involving it indirectly.

Article IX —Pollution o f boundary Waters S1

In 1913, in connection with an investigation by the Com­
mission of the pollution of all boundary waters between Canada 
and the United States, sanitary experts studied this problem on 
the Saint John River between Edmundston and Granal Falls. The 
report of the experts was addressed to the Commission under 
date of January 16, 1914.82 The Commission eventually drafted 
a treaty on the subject, but it was not implemented.

80. See IJC  Rule 6(b). For a discussion on this point, see Bloomfield and 
FitzGerald, Boundary Waters Problems of Canada and the United 
States (The International Joint Commission 1912-1958) (Toronto, 
Carswell, 1958), pp. 58-59.

81. IJC  Docket No. 4.
82. Water Resources of the Saint John River Basin - Quebec - Maine - 

New Brunswick - Interim Report to the International Joint Com­
mission (Under the Reference of 7 July, 1952) by the International 
Saint John Engineering Board, 6 April 1953, p. 17.



U .N .B .  LA W  JOURNAL 25

Article IX  — W ater Resources o f the Saint Joh n  River Basin. (¿uebec, M aine 
and Xeu' Hrunswick s'!

In a reference made in 1950, and amended in 1952, the 
Governments of Canada and the United States requested the 
International Joint Commission to recommend in its judgment 
what projects for the conservation and regulation of the waters 
in the Saint John River system above tidewater near Fredericton, 
New Brunswick, would be practical in the public interest. The 
Commission made an interim report to the two governments 
early ill 1954. A feature of this report is the attention paid to 
development of resources of the basin as a whole without undue 
regard being paid to the international boundary. At the same 
time, the Commission indicated that a number of storage and 
power development possibilities in the basin have international 
aspects which may require consideration by it if and when definite 
proposals arc made for construction and operation. Since 1954, 
the Commission has received annual reports from the Interna­
tional Saint John River Engineering Board covering subsequent 
developments in the area.

Article IX —Passamat/uoddy T idal Power R eference  s4

This refcrcncc is concerned with the question of the develop­
ment of the international tidal power potential of Passamaquoday 
Bay. The Passamaquoddy project is or interest in considering the 
Saint John River Basin, since proposed storage and power sites 
in the latter could provide auxiliary power for firming up power 
from the former. One of these sites is, of coursc, Rankin Rapids 
in Maine.

(iii) Rules governing upstream use and diversion o f trans- 
boundanj waters and waters flowing into boundary waters

Introduction

As indicated earlier, Article II of the Treaty provides up­
stream governments with “exclusive jurisdiction and controfl over 
the use and diversion, whether temporary or permanent” of 
waters on their own side of the line in the case of trans-boundary 
waters and waters flowing into boundary waters.

As early as 1841 a dam and canal were constructed in Maine 
to divert the run-off from some 240 miles of the upper part of 
the Allagash River to the Penobscot River. This cliversion was 
detrimental to log-driving interests on the lower Allagash and 
Saint John Rivers and was the subject of protests from Canada

83. IJC  Docket No. ti3.
84. IJC  Docket No. 72. See also, an earlier reference to the International 

Joint Commission in IJC  Docket No. 60.
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and interests in Maine, but it was nevertheless continued.811

As further use or diversion of this type could theoretically, 
take place in the Saint John River Basin, it may be useful to 
examine Article II which has been much considered in discussions 
on the Columbia River Basin where Canada, the upstream state, 
argues that it is in a position to divert.80 This examination will 
bear on the right of the upstream State to exclusive use and diver­
sion and the legal remedies provided for downstream parties in­
jured by the exercise of that right.
Mi'll! o f the n fist ream Stale to exclusive use and <iii’tision

Iii regard to the right to exclusive use and diversion, Article
II provides as follows:

F.ach » f the High Contracting Parties reserves to itself or to 
the so c ia l State (.o\ernments on the one side and the Domin­
ion or Provincial Governments on the other as the case may 
lie, subject to any treaty provisions now existing with respect 
thereto, the exclusive jurisdiction and control over the use and 
diversion, whether temporary or permanent, of all waters on its 
own side of the line which in their natural channels would flow 
across the boundary or into boundary waters; but it is agreed 
that any interference with or diversion from their natural 
channel of such waters on either side of the boundary, result­
ing in any injury on the other side of the boundary, shall give 
rise to the same rights and entitle the injured parties to the 
same legal remedies as if such injury took place in the country 
where such diversion or interference occurs; but this provis­
ion shall not apply to cases already existing or to cases 
expressly covered by special agreement between the parties 
hereto.
li is understood, however, that neither of the High Con- 
1 1 acting Parties intends l>\ the foregoing provision to sur­
render any right, which it may have, to object to an) interfer­
ence with or diversions of waters on the other side of the 
boundary the effect of which would be productive of material 
injury to the navigation interests on its own side of the 
boundary.

The Canadian position in regard to the proposed CoUumbia 
diversion has been that this language embodies tne principle that 
there is 110 limitation on the right of an upstream state to divert 
water while in its own territory, save for the limitation in the case 
of navigation. The non-limitation principle was stated by Attor- 
nev■-General Harmon of the United States, in 1895, at a time when 
the diversion of the water of the Rio Grande by the United 
States, the upstream state, was questioned by Mexico.87 The

8.*>. Water Resources of the Saint John River basin - Quebec - Maine * 
New Brunswick — Interim Report to the International Joint Com­
mission (Cnder the Reference of 7 July, 19.r>2) by the International 
Saint John River Engineering Board, fi April. 1953, p. 17.

8<>. Canada has proposed to divert the Kootenay River into the Columbia, 
and the Columbia into the Fraser with a consequent diminution of 
flow downstream in the United Stales.

87. (189'») 21 Opinions of Attorneys-Ceneral, 274.
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Canadians argue that Article II alone is the law between the two 
countries on the matter to which it refers/8 and that the prin­
ciple of territorial sovereignty set forth therein was included in 
the treaty' on the insistence of the American negotiators.89 The 
Canadian position has been stated on many occasions in recent 
years"0 anct has also received support from many commentators’'1 
on Article II.

On the other hand, the Americans, being in a downstream 
position on the Columbia River and threatened with a pro­
posal for diversion upstream in Canada, have attacked Article
II of the Treaty as no longer embodying a sovereign right of a 
State to divert, on the following grounds:

(1) the doctrine of riparian rights should apply and thus 
the United States as the downstream state would receive un- 
diminished the natural flow of the river;92

(2) the doctrine of prior appropriation for beneficial use 
whereby appropriation first in time is first in right should 
apply, it being argued that the United States has been first 
in the use of the waters;1'3

(>) the doctrine of “equitable apportionment”, which re­
quires that the benefits of river waters within an area or 
system be shared equitably between states exercising jurisdic­
tion over the system or area, should apply;94

88. Martin, The Diversion of Columbia River Waters, Proceedings of 
the American Society of International Law (1957), p. 5.

89. McXaughton. Problems of Development of International Rivers on 
the Pacific Watershed of Canada and the United States, 5th World 
Power Conference, p. 4. Vienna. 1956. Section O, Paper 182 0/4; 
Ixtter of Sir Wilfrid Lauricr in Cibbons Papers, C., Vol. 1; Sir 
Wilfrid Lauricr, Debates, House of Commons, December 6, 1910, cols. 
911-912.

90. In particular, by Ccneral A. G. L. McNaughton, Chairman, Canadian 
Section, International Joint Commission.

91. See, especially, Bourne, International Law and the Diversion of the 
Columbia River in Canada. Publication of the University of British 
Columbia Lecture Series, No. 27 (1956), pp. 17-25 and Ladner, Diver­
sion of Columbia River Waters in international Law, Rivers and 
Marginal Seas, Publication of the University of British Columbia 
Lecture Series, No. 27 (1956), pp. 1-16.

92. Martin. The Diversion of Columbia River Waters, Proceedings of 
the American Society of International Law (1957), p. 4. In this 
regard, it is observed that the doctrine of riparian rights exists in 
New Brunswick, Quebec and Maine.

93. Ibid. The law of appropriation whereby a person on the banks of a 
stream has the right to consume or divert the water fot a beneficial 
use is what was applied in the case of the Allagash diversion.

94. Martin, The Diversion of Columbia River Waters, Proceedings of the 
American Society of International Law (1957). p. 4.
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(4) the United States lias, in its treaties, provided for the 
equitable apportionment of waters in international rivers;”'’ 
for example, in the Treaty with Mexico of 1944 on the 
Utilization of the Waters of the Colorado Tijuana and 
Lower Rio Grande Rivers, the doctrine of unlimited rights 
has in no sense applied. The equitable claims of both nations 
were fully respected;™
(5) municipal courts have applied the doctrine of equitable 
apportionment, and have rejected, in interstate cases, the 
Harmon doctrine;1'7
(6) the Harmon doctrine was expressly repudiated by Mr. 
Clayton, counsdl for the American Section of the Interna­
tional Boundarv Commission, before the Senate Foreign 
Relations Committee in 1945;,,s
(7) the Harmon doctrine is not a principle of international 
law and Article II must be interpreted in the context of cur­
rent international law governing the use of the waters of 
international rivers.0”

95. Ib id . p. 5.
96. U S. Treaty Scries 994, 59 Stat. 1219.
97. Martin, The Diversion of Columbia River Waters. Proceedings of 

the American Society of International Law (1957), p. 5.
98. Hearings before Committee on Foreign Relations on Treaty with 

Mexico Relating to Utilization of Waters of Certain Rivers. 79th 
Cong., 1st scss., pt. I, pp. 97-98 (1945).

99. For further discussions on this point, see Legal Aspects of the Use 
of Systems of International Waters with reference to Columbia- 
Kootenay River System under Customary International I.aw and the 
Treaty of 1909. Memorandum of the State Department, \pril 21,
1958. 85th Cong.. 2nd «ess.. Senate, Document No. 118. prepared by 
William H. Griffin of the Department of State (United Slates Gov­
ernment Printing Office. Washington, 1958); Griffin. The Use of 
Waters of International Drainage Basins under Customary Interna­
tional Law. 55 A.J.I.L. 50-80. at pp. 50-55 (1959); Cohen, Some Legal 
and Policy Aspects of the Columbia River Dispute, (1958), 36 Can. 
Bar Rev., pp. 25-41; I.aylin. Principles of Law Governing the Uses 
of International Rivers: Contributions from the Indus Basin. Proceed­
ings of the American Society of International Law (1957), pp. 20-36;
I.aylin and Bianchi. The RAle of Adjudication in International River 
Disputes, T he Lake Lanoux Case, 53 A.J.I.L. 30-49, at p. 40 (1959). 
A wealth of material on the point is also to be found in Principles 
of Law Governing the Uses of International Rivers and Lakes, con­
taining Resolution Adopted by the Inter-American Bar Association 
at its Tenth Conference held in November, 1957. at Buenos Aires. 
Argentina, together with Papers Submitted to the Association. 1958 
(Library of Congress Catalogue Card Number 58-12112) and in 
Principles of Law and Recommendations on the Uses of International 
Rivers, containing a Statement of Principles of Law anti Recom 
mendations with a Commentary and Supporting Authorities Sub­
mitted to the International Committee of the International Law 
Association by the Committee on the Uses of International Rivers 
of the American Branch. 1958 (I.ibrarv of Congress Catalogue Card 
Number 58-12111).
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However, the American position before the International 
Joint Commission has not always been in line with the foregoing 
arguments. Thus, in the Waterton-Bellv reference,100 American 
counsel argued that, under Article II and the Harmon Doctrinc, 
a country had exclusive jurisdiction over its waters and was not 
limited by an international servitude.101 Moreover, in the Waneta 
Dam ease10-, it was at American insistence that the order of 
approval of the Commission included a reservation of the right 
of the Americans to divert certain waters of the Pcnd d’Orcille 
River lving upstream in the United States. The question of the 
Chicago Diversion is too well known to require elaboration.1" 1

Vs to the extent to which the upstream state max divert, one 
Canadian has expressed the v iew that the upstream state is not 
limited to diverting surplus waters, but mav also divert waters 
a 1 reach dedicated to use downstream.104 In the Watcrton-Belh 
reference. United States counsel submitted to the International 
Joint Commission that waters upstream in the United States mav 
be diverted even where thcv cannot be put to advantageous use, 
and he argued that the fact that the American project for the use 
of the waters was not cconomicallv sound was not Canada’s 
concern.1"'

1 lie arguments arc left in balance. But while they have had 
great significance in the case of the Columbia River Basin, there 
appears to be no indication that they will require early use in 
relation to the Saint John River Basin. However, if required, 
thcv are available from the stockpile of experience.

(iv) Legal remedies under Article 11

In regard to the legal remedies of “injured parties” down­
stream in the event of interference or diversion upstream. Article
II of the Treaty provides that:

100. IJC  Docket No. 57.
101. Bloomfield and Fit/Gcrald, Boundary Waters 1’iohlcms of Canada 

and the I'nited States (The International Joint Commission 1912- 
1958) (Toronto, Carswell, 1958), p. 45.

11)2. IJC Docket No. (>(i.
10.1. For an interesting discussion on the Chicago Diversion, see Report 

of the Committee on I'scs of Intel national Rivers to the Section of 
International and Comparative Law of the American Bar Associa­
tion (May 17, 1958), pp. 1-13 (mimeographed).

104. Canadian House »if Commons, Standing Committee on External 
Xffaiis. 22nd. Pari.. 2nd Scss.. (> Minutes of Proceedings and Evid­

ence (Mr. Nl. H. Wershof, Legal Adviser, Department of External 
Affairs), p. 20.3 (March 18, 195."»).

10.1. Bloomfield and FitzGerald, Boundary Waters Problems of Canada and 
the I ’nited States (The International Joint Commission 1912-1958) 
( I oronto, Carswell. 1958), p. 45.
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. . . am interference with or diversion from tlicir natural 
channel of such waters on either side of the boundary, result­
ing in any injury on the other side of the boundary shall give 
rise to the same rights and entitle the injured parties to the 
same legal""' remedies as if such injury to.ik place in the 
i untry where such diversion or interference incurs.

I lie Canadian Government was not slow to implement this 
provision of Article II. Thus, it is provided in section 3 of the 
International Boundary Waters Trcatv Act of 19111 ,M*a that:

Vn\ interference with or diversion from their natural channel 
of am  waters in Canada, which in their natural channels 
would flow across the boundary between Canada and the 
I'nited States or into boundary waters (as defined in the said 
treaty) resulting in any injury on the I'nited States side of 
the boundary, shall give the same rights and entitle the injur­
ed parties t > the same legal remedies as if such injury took 
place in that part of Canada where such diversion or inter­
ference occurs.

Section 4 of the same Act provides that the Exchequer Court of 
Canada shall have jurisdiction to hear claims of injured parties.

But discussions in conncction with the proposed Columbia 
River diversion have brought to light a Canadian interpretation 
of the legal remedies provision of Articlc II that would reduce it 
to a nullity. The argument runs as follows:

(1) Article II provides, in effect, that where the injury takes 
place in the United States, the injured American party will 
nave the same right or remedv as a Canadian would have if 
the injurv had been inflicted in Canada.

• (2) But the position of a Canadian claiming in respect of 
an alleged injury suffered at a point in British Columbia 
between the placc of a diversion of the Columbia River and

|0(i. Why is the expression “legal remedies" used, and not merely the word 
"remedies”? It will be recalled that the first part of the first sentence 
of \rticle II reserves to lioth sides the “exclusive jurisdiction and 
control over the use and diversion, whether temporary or perman­
ent. of all waters" on their respective sides of the boundary line. 
I ndor these circumstances, if the downstream party could enjoin the 
intended diversion upstream the reservation would be rendered mean­
ingless. Therefore, the remedy of an injunction will not be available, 
and the only remedy is the legal, as distinguished from an equ itab le  
one of claiming damages. That accounts for the use of the expression 
"legal remedies” in Article II See, on this point. Scott, The Canadian- 
American boundary Waters Treaty: Why Article II? (19.r>8), 8(> Can. 
liar Rev., fill, at pp. .r>28-.r>29. But see, for a broader interpretation 
of Article II as regards the possibility of an injunction. Canadian 
House <if Commons, Standing Committee on F.xternal Affairs, 22nd. 
I'arl.. 2nd. sess., (» Minutes of Proceedings and F.vidence (Mr. M
H. Wershof, Legal Adviser. Department of F.xternal \ffairs), pp. 
209-210 (March 18, I9V>).

I (Mia. 1-2 C e o . Y .  «. *J8.
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the American border is that he would have no status to 
make a claim unless lie were a licensed user, since, under the 
British Columbia W ater Act, 1948 only the holder of a 
liccncc issued by the B.C. Comptroller of W ater Rights has 
the right to the use and flow or water in am stream in the 
province. In the absence of such a liccncc (which he could 
nardly obtain under the B.C. Act in respect of a downstream 
use in the United States), the American claimant would be 
out of court.107

The foregoing interpretation in relation to the Columbia 
situation has not proven to be popular sincc, while it purports 
to give a right to claim for injury, it rcduccs the right to a nullity. 
One commentator108 has submitted that the interpreter is under 
the rules of interpretation required, if at all possible, to give 
significant meaning to an attempt to agree, so that where a 
reasonable interpretation giving an affirmative meaning is avail­
able, it will be preferred to one that produces a nullity."”'

On the American side, it does not appear that legislation 
spccificalK implementing Articlc II has ever been cnactcd. This 
raises the problem whether existing United States legislation 
gives American courts jurisdiction over suits under Articlc II, or 
whether the article is self-executing.110 One possibility for the 
Canadian “injured party” under Artidle II might be to invoke 
a provision of the U.S. Code which vests in the Federal District 
Courts jurisdiction over civil actions brought by aliens for torts 
in violation of the law of nations or treaty. This provision might

107. By analogy, a parly suffering injury down stream in New Brunswick 
ilue lo a diversion in Maine might Ik * out of court if he did not 
ha\e a licence from the United States Federal Power Commission 
which he could not in any event get in relation to a use of water 
at a point in New Brunswick. Similarly, an injured party in Maine 
would he out of court in relation to a Quebec diversion on a 
I rails-boundary tributary of the Saint John, since he could not 
obtain a licence under the Canadian International Ri\ers Improve­
ment Act. I «SB in relation to a use of water at a point in Maine. 
For a summary of the arguments on this point in relation to 
the Columbia River Basin, see Cohen, Some Legal and Policy \speus 
of the Columbia River Dispute (1958), 36 Can. Bar Rev. 25. at |>|>. 
30-38, and Cohen. International Law and Canadian Practice in Cana­
dian Jurisprudence. The Civil Law and Common Law in (an id .i 
(Idiled by Fdward McWhinney), (1958) p. 343.

108. Scott. The Canadian-American Boundary Waters Treat v: Whv 
Uticle 11?. (1958), 30 Can. Bar Rev. 511, at p. 51.1.

109. />< (■ ru fn  v i>. /{¡nn-s (1890) 133 U.S. 258, at p. 270. As to presump­
tions against intending what is inconvenient or unreasonable, see 
Maxwell on Interpretation of Statutes. 10th I d.. (1953), pp. 191-197.

; 11». (.tiffin . Problems respecting the Availability of Remedies in Cases 
relating to the Uses of International Rivers. Proceedings of the 
\mcucan Society of International Law (1957). pp. 38 39.
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operate so as to give him a right of action for a tort committed by 
im upstream American user.111

(v) Legal remedies outside the Treaty
it has been suggested that if it can be shown that the injuries 

downstream occasioned by a diversion are suffered by a sovereign, 
i.e., where the entity injured is not a private individual but one 
of the High Contracting Parties (spelled with a capital “P”),n - 
then the injured sovereign will not be limited to the redress 
provided for an injured “party" (with the “p” in lower case) under 
Artidlc II .11:1 A strong argument against this is that a High Con­
tracting Party would be claiming an injury in respect of some­
thing in respect of which it is exercising a proprietary function 
and it could, therefore, hardly expect to be treated 011 a different 
footing from private individuals. A further argument is that 
the treaty is meant to be exhaustive of the legal rules applicable 
to the two High Contracting Parties in regaid to the particular 
aspect of waters dealt with in Article II. Hence a claim could 
liardlv be brought outside the ambit of Artidle II in respect of 
those waters.

Once more, there is no indication that the foregoing argu­
ments will be required for early use in the case of the Saint Jonn 
River Basin. But they are available if the need arises.

III.
DOWNSTREAM B EN EFITS FROM UPSTREAM  STORAGE

I. Introduction

General A. G. L. McNaughton, Chairman of the Canadian 
Section of the International Joint Commission, stated in 1957 
that in the event of upstream storage at Rankin Rapids in Maine, 
the question of downstream benefits would automatically arise.114 
W hile this subject has strong economic and engineering implica­
tions, it is not out of place to discuss it briefly here, since it often 
comes up in a lega1! context.

111. Proceedings of the American Society of International Law (1957). 
pp. 41-42.

112. E.g.. the case of a dam located downstream owned by one of the 
High Contracting Parties.

113. For summaries of this argument see Cohen, Some Legal and Policy 
Aspects of the Columbia River Dispute, (1958), 36 Can. Bar Rev. 25. 
at p. 30; Scott, the Canadian-American Boundary Waters Treaty: 
Why Article II?, (1958), 3fi Can. Bar Rev. 511, at pp. 512-513 and 
Bloomfield and FitzGerald. Boundary Waters Problems of Canada 
and the United States (The International Joint Commission 1912- 
1958) (Toronto, Carswell, 1958), pp. 47-48, 168, 208, 219.

114. Canadian House of Commons, Standing Committee on External 
Affairs. 23rd. l’arl., 1st. Sess., 8 Minutes of Proceedings and Evidence, 
p. 301 (December 16. 1957).
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II. Nature of downstream benefits

It is a question of fact whether or not benefits result down­
stream from the regulated flow from upstream storage. If they 
do, then the ciucstion of appropriate recompense to the upstream 
state arises. Tne benefits and tne sharing of them should be dis­
tinguished. Power benefits are transportable and can be shared 
in Kind; flood control benefits are not transportable, but can be 
‘hared by a money payment.

As to the determination of power benefits, the following 
comment points out a distinction that must be made between 
the energy and capacity components:

It should be noled that there are two components to tlu* 
power requirements of any electric utility; they are energy and 
capacity. The economic trend in most interconnected utilities 
is that hydro plants are operated at lower capacity factors to 
produce larger capacity components operating at the top of 
then load duration curves. The calculation of increase in 
energy component which accrues to downstream plants from 
upstream storage is a comparatively simple calculation and 
causes no problem in the development of downstream bene­
fits; the increase in the capacity component to downstream 
users is the factor which causes engineers so much concern be­
cause there arc so many continually changing circumstances 
which affect the determination of the capacity benefits which 
result to downstream plants from the discharge of water from 
upstream storage.'•

III. Sharing of downstream benefits

In 1955, in speaking of the Columbia River Basin, the Hon­
ourable Jean Lesage, then Minister of Northern Affairs and 
National Resources, explained the basis for the sharing of down­
stream benefits as follows:

It should be noted that power made available under those 
particular conditions is a joint product resulting from the 
joint enterprise of upstream and downstream interests. The 
downstream areas provide the head which is certainlv a valu­
able resource, but the upstream areas contribute the storage 
sites which are required to regulate the flow of water and also 
may permit flooding above the boundary to increase the head 
below. It cannot be denied that a topography fa\ourahle to 
storage sites is a very valuable asset which can be utilized in 
perpetuity. It follows therefore that when downstream and up­
stream areas decide to use their respective physical assets 
jointly for the generation of power they both have a claim 
on the end-product. Moreover, they make the contribution 
in physical terms - even though some expenditures arc in­
volved to develop the natural resources - so that they arc

115. Tweeddale. Paper presented at Fredericton, N. B., to Canadian Bar 
Association. Section on Mines. Petroleum and Power. February 2ft.
1959, p. I ft (mimeographed).
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both entitled to a quantity of the joint product in physical 
terms. n«i

A prerequisite to the sharing of downstream benefits is the 
establishment of the value of tne additional energy generated 
downstream by reason of regulated flows from upstream storage. 
In this regard, it has been submitted that the real value of tne 
power potential inherent in upstream storage is the cost of gen­
erating equivalent electric power bv the use of steam. In making 
this submission to the External Affairs Committee of the House 
of Commons, in 1955, General McNaughton attached an 
important qualification:

However, since a go<*l bargain requires that both parties 
should benefit substantially, it is not to be expected that the 
upstream state will receive the full value in cash or the 
equivalent. Equity, of course, requires a division of benefits 
and so the amount to be paid in cash or in power will be some­
where in between the “value" on the one hand and the “cost” 
of the storage and its operation on the other. The exact div­
ision cannot, I think, be a matter of rule but must be the 
result of a bargain struck in each instance.
What 1 do emphasize is that the “value” to l>e taken into 
account is that of “on-peak” generation by steam. . . " 7

Late in 1957, speaking of the Columbia, General McNaughton 
said that

. . . "recompense” to Canada for the provision of regulated 
flow would need to Ik- in terms of power determined by an 
agreement on the basis of a "fail bargain for the xalue of 
service rendered.'”n s

More recently, it has been suggested that if Canada could 
not immediately use all the power allocated to it as its share 
of the downstream benefits on the Columbia, it could sell it back 
to the United States with a proviso of a right to recapture it when 
needed.115* A proviso for recapture of power would imply need for

116. Water Resource Development in the Pacific Northwest • Address by 
the Honourable Jean I.esagc, Minister of Northern Affairs and 
National Resources, Ijefore the Pacific Northwest T rade Association, 
Vancouver, British Columbia, Monday, May 9, 1955. Reported in 
Upper Columbia River Development - Joint Hearings Before the 
Committee on Foreign Relations United States Senate. 84th Congress, 
2nd. Sess.. March 22, 26, 28. and May 23, 1956, pp. 375-380 at 377-378. 
United States Government Printing Office, Washington, 1956.

117. Canadian House of Commons, Standing Committee on External 
Affairs, 22nd. Pari., 2nd. Sess., 1 Minutes of Proceedings and Evidence, 
p. 45 (March 9. 1955).

118. Canadian House of Commons, Standing Committee on External 
Affairs, 23rd. Pari., 2nd. Sess., 6 Minutes of Proceedings and Evidence 
249-250 (December 12, 1957).

119. Cohen, S::me Legal and Policy Aspects of the Columbia River, (1958), 
36 Can. Bar Rev. 25, at p. 40.
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the downstream state to prepare for the day of recapture bv 
developing alternative sources of power whether by thermal or 
nuclear installations. But the proposal to share power in the 
Columbia River Basin is not an original one. An example of the 
j ha ring-of-power formula came up during the hearings 011 the 
Grand Falls Power Dam (Saint Jonn River) held before the Inter­
national Joint Commission in 1925. On that occasion, the 
Attorney General of the State of Maine argued as follows:

The principle on which we go is that if the property or re­
sources of the State of Maine are used in the development of 
this power the State of Maine should receive its share of the 
power in proportion to the amount that the resources of the 
State of Maine contribute to the development. That is. if 
one square mile of the State of Maine furnished water, we will 
say. of the watershed, the principle is just the same whether 
it is cne square mile or one hundred square miles.120

In regard to this quotation, it will be recalled, from the history 
of the Grand Falls development given earlier, that the raising of 
the level of certain boundary waters in the Saint John River per­
mitted generation of additional power downstream at Grand

In the Grand Falls case, counsel for the United States claim­
ed that the United States was entitled to a certain percentage of 
the power to be developed at Grand Falls, and counsel for the 
Canadian and New Brunswick governments denied this right.121 
But the International Joint Commission did not give a ruling on 
the claim since the applicant, the New Brunswick Electric Power 
Commission, agreed to furnish 2,000 H.P. for use in the State of 
Maine at a price which was, in effect, not greater than that 
charged to lilcc consumers of power in New Brunswick.1-2 As 
already explained, the International Joint Commission recognized 
the agreement without deciding the issue.

An example of the money-payment, or sharing-of-costs, 
formula is found in the United States. There, under the Federal 
Power Act, where a licensee or other power developer benefits 
directly from a headwater improvement of another licensee, a 
permitee or the United States, the Federal Power Commission 
determines the equitable part of the annual charges for interest.

120. IJC  Docket No. 19 - Intervention of Mr. Raymond Fellows. Attornev 
C.eneral. State of Maine, International Joint Commission - In the 
Matter of the Application of the New Brunswick Electric Power Com­
mission for Permission to Construct and Operate Certain Permanent 
Works in and Adjacent to the Channel of the River St. John, in the 
Province of New Brunswick, at a Point on the Said River known as 
Crand Falls - Order of Approval. Application—Hearings 192'». p. 
Government Printing Office. Washington. 1920.

121. Ib id ., p. 2.
122. Ibid ., pp. 2-3.
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maintenance and depreciation to be paid to the owner thereof 
by the power developer benefitted. It is observed, however, that 
these provisions are concerned with the sharing of the costs of 
headwater improvements (i.e., the installations themselves) by 
those downstream riparian owners who benefit within the same 
country. This 'limited formula would not necessarily apply where 
two different countries are involved since it contains no element 
of recompense to the upstream country for the service performed 
or the water resources contributed.

IV . Role of the International Joint Commission in the 
sharing of downstream benefits

W hat is the role of the International Joint Commission in 
regard to the sharing of downstream benefits in a particular 
situation? May it play a judicial role and render a decision bind­
ing on the parties? Or is it restricted to making a recommendation 
to the parties? The answer will vary with circumstances. In the 
case of the Grand Falls Power Dam (Saint John River) 123 it was 
submitted that the Commission had jurisdiction to rule on the 
question of downstream benefits in its order of approval. There 
Article IV  of the Boundary Waters Treaty applied because the 
downstream dam in New Brunswick raised the levels of the Saint 
John River in the international section upstream, thus affecting 
the State of Maine since it raised the water level almost to the 
natural high level. Since the increase in level also affected the 
New Brunswick side of the international section of the river, 
part of the increased “head” from that section was, therefore, 
developed in New Brunswick. In the case of that type of upstream 
storage, it woiild appear that the Commission would have judicial 
power in relation to downstream benefits to the extent that 
Article V III specifies that in such a case the Commission shall 
require, as a condition of its approval of a project, that suitable 
and adequate provision approved by it be made for the protection 
and indemnity of all interests on tfie other side of the line which 
mav be injured thereby.

In the case of the Columbia River Basin, the International 
Joint Commission will be restricted to making a recommendation 
to the parties in regard to the sharing of downstream benefits. 
Thus, pursuant to the joint reference under Article IX  of the 
Boundary Waters Treaty made by the Canadian and United 
States Governments to the International Joint Commission in 
January 1959, that body has been requested to report specially 
at an early date its recommendation concerning tne principles 
to be applied in determining:

123. IJC  Docket No. 19.
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(A) Benefits which will result from cooperathe use of storage 
of waters ami electrical intcr-connection with the (lolumhia 
River System; and
(B) Apportionment between the two countries of such henefits 
more particularly in regard to electrical generation and fl. od 
control.'-*

V. Downstream henefits and the proposed Rankin Rapids
storage

It is too soon to predict how the question of downstream 
benefits will be handled in relation to the proposed Rankin 
Rapids storage, although General McNaughton lias stated in 
regard to the storage that . . in this case wc arc on the paving 
end, but an equitable arrangement would be beneficial to both 
countries."12’’ This concept of equity in dealing with international 
river systems is now enshrined in one of the principles of inter­
national law agreed upon bv the International Law Association 
at its New YorK University Confercncc in 195S, as follows:

Except as otherwise provided by treaty or other instruments 
or customs binding upon the parties, each co-riparian Stale 
is entitled to a reasonable and equitable share in the beneficial 
use of the waters of the drainage basin. What amounts to a 
reasonable and equitable share is a question to be determin­
ed in the light of all the relevant factors in each particulai 
case.1- '1

If the question of downstream benefits in relation to the 
proposed Rankin Rapids storage were to come before the Inter­
national Joint Commission, then, since the storage would be 
located upstream whollv in Maine in waters flowing into boun­
dary waters, the Commission could onlv play whatever role in 
the settlement of downstream benefits the parties to the Boun­
dary Waters Treaty might wish to assign it. Ilence, as in the 
case of the Columbia, the Commission might merely be asked 
to make recommendations in the exercise of its investigative role 
under Article IX  of the treaty.

V I. Regional concept of sharing of downstream benefits

This discussion on the sharing of downstream benefits mav 
be closed on a note of caution. A good solution for one river

124. Department of State Press Release No. 76, January 29. 1959 and Depart­
ment of External Affairs Press Release No. 9, January 29, 1959. See 
also, editorial in The Montreal Star, Tuesday, February 3. 19.r>9, p. 10, 
col. I and editorial from The St. Louis Post-Despatch reprinted in 
The Montreal Star, Tuesday, March 17, 1959, p. 10, col. 4.

125. Canadian House of Commons, Standing Committee on External 
Affairs, 23rd. Pari., 1st. Sess., 8 Minutes of Proceedings and Evidence, 
p. 304 (Decetnlier 16, 1957).

126. International Law Association - New York University Conference
(1958) - Resolution No. 1: Agreed Principle of International Law No. 
4.
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basin may not necessarily apply to another; and a good solution 
for one portion of a basin may not necessarily apply to another 
portion of the same basin. The International Joint Commission 
apparently realized this, in making its interim report of 1954 
011 the water resources of the Saint John River Basin, when it 
stated':

In the matter of headwater storage reservoirs hcneficial to 
downstream hydro-electric plants in the Saint John River 
hasin the Governments of the United States and Canada 
should, when lx»th are concerned, consider each case dr novo  
and separately on its merits, recognizing that a settlement basis 
adjudged satisfactory in one case might be inequitable in other 
rases even in the same basin, and more particularly in cases 
arising in other river basins along the common frontier; hence, 
there should be an understanding between the two Govern­
ments to the effect that decisions with respect to cases of this 
type in the Saint John River basin should not necessarily be 
regarded as precedents in the consideration and disposition 
of < ther headwater-benefits situations in that basin or in 
other river basins lying partly in Canada and partly in the 
I nitcd States along the international boundary. T his state­
ment relates only to headwater storage reservoirs located 
entirely within one Country or the other and to situations 
covered under Article III of the Treaty but not to situations 
which would arise under Article IV of the I reaty, this latter 
aspect not having been considered by the Commission in form­
ulating this conclusion.t-"

CONCLUSION

The foregoing represents an attempt to give a brief statement 
of legal rules that might be applied in relation to the power 
development of the Saint John River Basin. Some of these rules 
arc clearly applicable to the basin. But the application of others 
could, as has been seen, give rise to considerable discussion. In 
this regard, it is, indeed, fortunate that, in the Saint John River 
Basin, there is such a community of interest on both sides of the 
boundary as could rule out serious differences of opinion with 
regard to legal rules applicable to a given situation. Moreover, it 
is safe to predict that those differences which may arise will be 
settled on the basis of the preservation of good neighbourly rela­
tions. God: has blessed Quebec, Maine and New Brunswick with 
one of the world’s most beautiful and useful river basins. W e 
shall be worthy of His bounty if we continue to develop this 
basin in peace and amity!

127. 1JC Docket No. 63 - Interim Report to the Governments of the 
United States and Canada on the Water Resources of the Saint John 
River Basin. Ouebec, Maine and New Brunswick, p. '>6, January 27.
19.r>4.


