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Symposium on the labour injunctiont

TH E APPROPRIATENESS O F TH E IN JU N CTIO N  
IN  LABOUR DISPUTES

A n understand ing  o f  the  question  w hether in junctions are  
ap p ro p ria te  in  la b o u r disputes requires a  few prelim inary  rem arks 
on  the  n a tu re  and  purpose o f  the  in junction  and  the circum stances 
under w hich it is used in la b o u r disputes.

Nature and Purpose of the Injunction
T he in junction , as we all know , is an  o rd er o f  the Suprem e 

C o u rt o rdering  a person to  com ply w ith the  law w here the p la in tiff 
establishes th a t dam ages is an  in ad eq u a te  rem edy. It is a rem edy 
developed by the cou rts  o f  equity  and  is d iscre tionary  in th a t it is 
gran ted  only w hen the co u rt is satisfied th a t the circum stances 
ind icate  th a t injunctive relief is necessary.

As well as being g ran ted  in the norm al course o f  an  ac tion , 
in junctions are g ran ted  on  an  in te rlocu to ry  basis w here the p la in tiff 
establishes a strong  prim a fa c ie  case in his favour and  is suffering 
im m ediate and  irreparab le  dam age so th a t it is inequ itab le to  com pel 
him  to  aw ait a tria l w ithou t o b ta in ing  in te rlocu to ry  relief. T he 
co u rts  m ain ta in  the  status quo. In strong  prim a fa c ie  cases w here 
there  is im m ediate and  irreparab le  dam age the co u rt will g ran t an  
in te rlocu to ry  in junction  ex parte. U n d er the New Brunsw ick Ju d i
ca tu re  A ct such in junctions in lab o u r d isputes m ay not be m ade 
fo r a period longer th an  5 days.

C learly  the right o f  the co u rts  to  enforce com pliance w ith the 
law by the  issue o f  in junction  o rders is one o f  the co rnerstones o f  
o u r  legal system.

In what circumstances is it used in labour disputes?
T he m ost frequent use o f  in junctions in lab o u r d ispu tes is to  

restra in  unlawful p icketing by strikers o r o thers a t the place o f 
business o f  an  em ployer o r  som e o th e r  person. P icketing in junctions 
m ay be issued on  a t least six g io u n d s, o r, usually, a com bination  
o f  m ore th a n  one g round . G enerally  these a re : —

1. T o  restra in  nuisance o r  an  unlaw ful interference w ith persons 
seeking peaceful egress an d  regress to  and  from  prem ises. T he usual 
exam ple o f  th is is m ass p icketing w here the picket line, in effect, 
barricades the prem ises w ith a hum an wall.

t  Symposium held during the proceedings o f the mid-winter meeting o f the
Canadian Bar Association (N.B. Branch), Feb. 9, 1968.
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2. T o  restra in  violence o r  th rea ts  o f  violence. N o t in frequently  
m ass p icketing is accom pan ied  by th rea ts , and  som etim es actual 
violence, and  in junctive relief is necessary to  prevent its co n tin u atio n .

3. T o  restra in  the  unlaw ful inducing o f  a  breach o f  con trac t such 
as w here a  picket line o f  som e em ployees a t a w ork site is carried  
o n  fo r the purpose o f  inducing o th e r em ployees w ho are not on  
strike to  breach the ir co n trac ts  o f  em ploym ent o r  collective ag ree
m ents still in force.

4. T o  restra in  an  unlaw ful conspiracy to  injure, w ith o r  w ithou t 
to rtio u s acts. In this connection  it should  be no ted  th a t it is not an  
unlawful conspiracy fo r un ion  m em bers to  fu rth e r the ir ow n legiti
m ate interests provided they do  no t com m it any  to rtio u s ac t while 
do ing  so.

5. T o  restra in  secondary  p icketing o r p icketing o f the  prem ises 
o f  som eone against w hom  there  is no strike o r labou r d ispute for 
the purpose o f  causing th a t person  to  exert pressure on  the e m p lo \e r  
against w hom  the  un ion has a d ispute.

6. T o  restra in  com m ission o f  the  to rt o f  in tim idation , a recent 
developm ent in the  law by the  English H ouse o f  Lords.

T he co u rt has no ju risd ic tio n  to  issue an  in junction  against 
peaceful picketing, defined as attend ing  a t a place o f  business o r 
elsew here fo r the  purpose o f  com m unicating  in fo rm ation  th a t a 
strike o r  o th e r lab o u r d ispu te is in progress. T hus the right o f  free 
speech, the right to  inform  the  public and  the right to  peacefully 
persuade o thers to  sym pathize w ith the picketers is fully pro tected .

A fu rthe r recent C an ad ian  developm ent is the  use o f  the  in junc
tion  to  restra in  the  illegal strike itself. A lthough  this type o f  an 
in junction  has com e to  the  fore th rough  som e recent C anad ian  
cases it is merely an  extension o f  th e  age-old right o f  the  cou rts  to  
p revent a v io la tion  o f  the  law, in th is case the L ab o u r R elations Act 
and  collective agreem ents.

T he tak ing  ou t o f  in junctions in la b o u r d isputes is not confined 
to  m anagem ent. In recent years un ions have begun to  exercise the ir 
clear rights to  prevent m anagem ent from  carry ing  ou t unlaw ful acts 
such as causing im m ediate an d  irreparab le  injury by the im m ediate 
a lte ra tion  o f  w ork ing  cond itions w here the un ion has in itiated  
grievance p rocedure  to  con test m anagem ent’s righ t to  do  w hat it is 
d o ing ; in such cases the  cou rts  m ay issue an  in junction , in an  
a p p ro p ria te  case, to  reta in  the  status quo until th e  m atte r has been 
settled under the provisions o f  th e  collective agreem ent. V iolations 
by m anagem ent o f  the  L ab o u r R elations A ct m ay also be enjoined 
in exactly the sam e m anner as such vio lations by unions.
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Labour disputes are the same as any other dispute
A prelim inary conclusion can therefore be reached th a t w hen

ever the in junction  is used in a  lab o u r d ispu te it is used to  stop  
unlaw ful acts an d  the  reasons fo r its use an d  the  principles followed 
in using it are precisely the  sam e as in any  o th e r  type o f  dispute.

Viewed in th is  light, labou r o r  m anagem ent a re  no different 
th an  any o th er citizens in respect to  the ir du ty  to  obey the  law o r 
in the ir susceptibility to  cou rt o rders such as in junctions if they 
fail to  do  so. It is fundam ental th a t the right o f  the cou rts  to  enforce 
the law m ust be governed in all cases; the parties to  a  lab o u r dispute 
do not and  should  not enjoy any  special sta tus before the law w ith 
respect to  in junctions merely because the unlaw ful activities against 
w hich the in junction  is g ranted are com m itted  in the  course o f  a 
lab o u r dispute.

Reasons advanced for restricting the use of injunctions
A m ong the reasons which have been advanced  by unions to  

suppo rt the claim  th a t in junctions should  not be used in labou r 
disputes are th a t the use o f  in junctions upsets the  balance o f  pow er 
between m anagem ent and  labour, th a t the  courts  a re  m anagem ent- 
inclined and  g ran t in junctions against unions w ith  insufficient evi
dence, th a t un ions should  be perm itted  to  engage in m ass o r  coercive 
picketing to  sup p o rt a  strike and  tha t, if in junctions a re  to  be granted 
in such cases, they should  no t be granted  ex parte.

T he argum ent as to  the alleged upsetting  o f  the  balance o f  
pow er is not an  acceptable reason. It is only unlaw ful acts which 
are  enjoined, no t lawful acts, so th a t if  the balance o f  pow er is 
upset, as alleged, it is because the party  against w hom  the scales 
tilt has violated the law , not because an  in junction  has been issued. 
I f  strikers conduct them selves w ithin the  law they are  m ore likely 
to  a ttrac t the respect o f  the public th an  if they engage in the type 
o f  unlaw ful activity against which an  in junction  can  issue.

It is unnecessary to  po in t o u t to  a g roup  o f  lawyers the fallacy 
o f  the argum ent th a t the courts  are m anagem ent-oriented . T he 
im partiality  o f  the courts  either as between lab o u r an d  m anagem ent 
o r as between any  o th er pro tagonists is well know n and  is an o th er 
one o f  the cornerstones o f  o u r legal system. A ny m anagem ent 
counsel w ho has appeared  in an  in junction  case well know s the 
extensive am oun t o f  p repara tion  necessary to  convince a  judge th a t 
an  in junction should  be issued; ou r judges a re  loa th  to  m ake such 
ex traord inary  o rders unless the case is clear cu t an d  w ell-docum ented 
w ith all the facts, including those w hich are aga inst the interests o f  
the party  m aking the application .

T he argum ent th a t unions should  be perm itted  a  free hand in 
coercive picketing is, in effect, a plea in favour o f  anarchy . T he
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ac tions o f  unions in the case o f  a  strike, like the actions o f  m anage
m en t in  the sam e situation  and  like the  actions o f  all citizens in 
any  type o f  d ispute, m ust be regulated by law. T here is no  case fo r 
suspending the  law  o f  the land in a  case o f  union m em bers sim ply 
because they are on  strike.

T he argum ent against the issue o f  ex parte  in junctions rests 
o n  the  reasonable-sounding  argum ent th a t it is unjust to  issue any  
o rd er  w ithou t hearing b o th  sides. It m ust be realized, however, th a t 
the courts take this extrem e procedure only w hen the application  
is supported  by very strong  evidence th a t the p lain tiff is suffering 
im m ediate and  irreparab le  dam age. M oreover, an  ex parte  in junc
tion  in a labou r dispute is lim ited in th a t it can only be given fo r a 
m axim um  period o f  5 days afte r which tim e it can  only be extended 
afte r giving the defendant an  oppo rtu n ity  to  appear. Is it reasonable 
th a t an  em ployer w hose prem ises are being barricaded  by mass 
p icketing accom panied by violence o r th rea ts o f  violence m ust stand 
idly by w ithout the pro tection  o f  the courts  while notice o f  an  
in junction  application  is being given to  the law b reakers?  A lthough 
th a t question  states an  extrem e position  it is not an  unusual case. It 
serves to  po in t ou t the need o f  retaining the right o f  the courts 
to  im m ediately prevent acts which are clearly unlawful. It is only 
in an  extrem e case th a t the courts g ran t ex parte  in junctions. T he 
reason why ex  parte  picketing in junctions have becom e so com m on
place is th a t it has becom e com m onplace fo r unions to  openly flout 
th e  law in cases w here the injunctions have been granted . C on tra ry  
to  the suggestions o f  som e union m em bers, m anagem ent lawyers 
do  n o t have a set o f  ready-signed in junction  papers in their desk 
d raw er ready to  serve upon  filling in o f  the nam es. P reparation  for 
such an  app lica tion  is a difficult task.

F u rth e r as to  ex  parte  in junctions, I quo te  from  a  paper p re
pared  in A ugust, 1966 fo r the Select C om m ittee o f  the Legislature 
on the  L abour R elations A ct: —

It has been charged that management counsel can obtain an ex parte 
injunction order with the greatest o f ease and that injunctions against 
unions are issued as a matter o f course. An examination of the 
complete and lengthy affidavits which must be prepared to make out 
a case for an ex parte injunction will show that it is not a simple 
job to prepare such an application and place before the judge sufficient 
facts and argument to warrant the granting o f an injunction in the 
face o f the certain knowledge that the affidavits, prepared in a rush, 
will be subject to the most searching scrutiny o f opposing counsel 
within a few days.

T he sam e paper reviewed th irteen  N ew  Brunsw ick picketing 
in junction  cases from  1955 to  1966. These m ay not be all such 
cases during  those years bu t a re  a sufficiently large num ber as to  
be representative o f  the N ew  Brunsw ick practice. In ten o f  the cases
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the ex  parte  in junction  was m ade perm anent afte r a hearing, in the 
presence o f  bo th  parties, held a  few days afte r the original in junction  
was g ran ted ; in th ree o f  the  ten the extension was by m utual agree
m ent o f  the parties. In the rem aining three cases o u t o f  the th irteen  
reviewed, the in junction  was dissolved by m utual consen t, the parties 
having resolved the ir differences. T his indicates th a t there has not 
been any  abuse o f  the ex  parte  in junction  in New Brunswick. If  it 
were the practice o f  the New Brunswick cou rts  to  g ran t ex parte  
in junctions in im proper cases one w ould expect there to  be a t least 
one case w here the  in junction  was set aside when it cam e on for 
hearing ; there are none.

Conclusion
T he conclusion, therefore, is inescapable th a t in junctions are 

and  always will be ap p ro p ria te  to  restrain  breaches o f  the law in 
labou r disputes in the sam e m anner as any  o th e r disputes.

If unions consider the law unduly restricts their ac tions in 
d isputes with m anagem ent, the ir p ro p er course is to  a ttem p t to  
use the dem ocratic process to  have the law changed , not to  engage 
in em otional appeals and  mass dem onstra tions o f  civil disobedience 
against the use o f  one o f  the m ost im portan t tools used by the 
courts  to  m aintain  law and  order.

E. Neil M cKelvey, Q.C.+

THE EX PARTE  INJUN CTIO N  — USE AND ABUSE

T he use o f  the ex parte  in junction  in labour disputes is as a 
general rule a w eapon given to  the em ployer to  seriously dam age the 
effectiveness o f  a lab o u r strike w ithou t any effective recourse by the 
em ployee o r lab o u r union.

W hile there are exceptions to  th is rule, as a w hole I firmly 
believe the in junction  is used, under the guise o f  preventing irre p ar
able dam age, as the  m ost effective legal w eapon to  strip  a strik ing 
union o f  its pow er to  bring effective econom ic pressure upon  the  
em ployer as a m eans o f  effecting a  collective agreem ent acceptable 
to  the  union.

It is not the role o f  the  law to  take sides between tw o d ispu ting  
parties, and  it is im p o rtan t th a t the law should  no t ap p ear to  be 
tak ing  sides. T he courts  m ust be in a position  w here public respect 
canno t be underm ined by w hat m ay ap p e ar to  be controversial and  
one-sided positions— w hether th a t side is m anagem ent o r labour. 1
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