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Legal principles concerning the problem  o f  nullity o f  m arriage 
constitute, to say the least, a confusing and complex body o f law. As 
noted by H. R. Hahlo in Nullity o f  M arriage in Canada, nullity is a 
conceptual creation o f medieval ecclesiastical courts which, although 
refusing to recognize the dissolution o f  the m arital state by divorce, 
nevertheless were com pelled to acknow ledge the existence o f  a defect o f 
capacity either in consent o r form  which entitled the affected parties to 
an annulm ent. T herefo re , the difficulties characteristic o f  the legal rules 
regard ing  nullity are an inevitable reflection o f  this historical fact. At the 
same time, the gradual relaxation o f restrictions upon the availability o f 
divorce and the enactm ent o f m ore liberal divorce laws has m eant in 
practical term s that the developm ent and clarification o f the law o f 
nullity has progressed little beyond the date o f  its origin. In tru th , some 
traditional grounds o f nullity (for exam ple, im potence) have been 
subsum ed u n d er grounds for divorce th rough  the enactm ent o f various 
legislatures.

It is evident that there  will be an obvious inverse relationship 
between the frequency o f applications for divorce and nullity suits. 
W hen a divorce is attainable with relative ease, actions in nullity will be 
correspondingly few. Conversely, m ore stringent divorce laws will result 
in an increased num ber o f nullity actions. Yet, while a legislature may 
enjoy the com petence to incorporate grounds o f  nullity with grounds for 
divorce, such action does not imply that the two mechanisms of 
dissolution are identical. A lthough the consequences o f a decree o f 
nullity and a decree o f  divorce may appear indistinguishable, as Hahlo 
indicates:

[T]he fact remains that, although the same remedy may provide adequate 
relief in both situations, the distinction between an initially defective marriage 
and a valid marriage which has broken up is fundamental and exists even if 
the legislature chooses to call the judicial remedies by the same name.

T herefo re , while nullity actions are few in com parison with divorce 
suits, the conceptual basis o f the differentiation between the two actions 
persists. Nullity is an im portant aspect o f family law and its complex 
character dem ands a study which can elucidate difficult principles with 
clarity and coherence without sacrificing complexity.

1 l l a h l o .  a t  r>.
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T h e  purpose o f  H ahlo’s work appears to be an effort toward a 
restatem ent o f principles o f nullity as distinguished from those o f 
divorce. As indicated by the title, the material in support o f  this analysis 
is draw n prim arily from  the judicial decisions o f Canadian common law 
jurisdictions, although the relevant provisions* o f the Q uebec civil code 
are cited and briefly discussed for com parative purposes. In addition, 
reference is m ade to British and American case law, when necessary, in 
o rd e r to clarify substantive issues o r to illuminate those aspects o f  nullity 
law in need o f reform .

T he structure o f  the study is organized along fairly predictable 
lines. Recognizing the undeniable historical influence, H ahlo commences 
his exam ination with a succinct discussion o f Canon law, sum m arizing 
the conceptual premises upon which nullity is founded and listing the 
traditional d irim entary  im pedim ents perm itting the initiation o f  a nullity 
action. It is at this early stage that Hahlo, perhaps unfortunately, briefly 
raises the distinction between void and voidable m arriages. While an 
understand ing  o f these classifications is fundam ental to a full 
com prehension o f the consequences o f  nullity, one m ight question the 
wisdom o f touching upon this point and dismissing it as briefly as Hahlo 
does. T h e  implications o f a characterization o f a m arriage as either void 
o r voidable are not m ore fully elaborated until the latter part o f  his 
discussion concerning the consequences o f a finding o f nullity. It might 
be argued , however, that g reater logic and coherence could have been 
achieved had m ore attention been devoted to this issue initially. Hahlo 
then briefly exam ines the constitutional basis o f legislature and judicial 
com petence with regard  to nullity.

T h e  rem ainder o f the study concentrates upon the grounds o f 
nullity and the rem edies available to the parties and issue o f a m arriage 
which has been dissolved upon a determ ination o f nullity.

T h e  form er com ponent focuses upon eight grounds o f  nullity: 
identity o f sex; prior existing m arriage; relationship within prohibited 
degrees; failure to comply with prescribed formalities; non-age; insanity 
at the time o f m arriage; lack o f consent; and im potence. T he  presence o f 
such defects affecting either the capacity o f the parties o r the form of 
the m arriage are discussed in a ra ther cursory fashion which, while 
contributing  to an impression o f  simplicity and clarity, does little to 
impress upon the reader the subtleties which lead to a m ore com plete 
understanding  o f the concepts u n d er consideration.

T h e  latter com ponent o f  the study deals with the consequences o f  a 
determ ination o f nullity, the implications o f  a designation o f a m arriage 
as either void o r voidable upon the type o f relief available, defences to 
an action o f  nullity and a discussion o f the granting  o f  corollary relief 
upon a finding o f nullity. A b rief com m ent concerning the fu ture o f 
nullity actions constitutes H ahlo’s conclusion.
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Since the study com prises only sixty-four pages o f text accom panied 
by a table o f  cases and an index, it is clear that it can serve only a limited 
purpose. T his is not to say that H ahlo’s analysis is without worth. He is 
to be com m ended for the accuracy and currency o f his research. Over 
th ree hundred  leading cases are cited in support o f  his argum ents. In 
addition, he also includes references to provincial and federal legislation 
which have impact upon nullity actions.

T h e  extensive research which is surprising in a work o f such 
minimal length is used not only to state the law in a simple, descriptive 
m anner but also to reinforce H ahlo’s critical com m ents concerning 
ambiguities or inconsistencies in the law. O ne o f  the m ore adm irable 
features o f his study lies in his efforts to illum inate controversial areas 
such as the distinction between m arriageable age and m arriage majority, 
his analysis o f  the issue o f  im potence and his discussion o f  the relief 
afforded by fairly novel judicial creations such as quantum meruit and 
unjust enrichm ent in a fairly insightful way. U nderlying his descriptive 
exam ination are implicit proposals for reform  o f  the m ore archaic 
elem ents o f nullity law. C ontinuous interjurisdictional com parisons o f 
conflicting judicial in terpretations are interesting and inform ative. In 
short, Hahlo must be congratulated for his effort to subject substantive 
law to constant critical analysis in o rd e r to present a difficult body o f law 
in a lucid and stim ulating fashion.

However the form at adopted by Hahlo militates against the value o f 
his inquiry. T h ere  are defects inherent in the natu re  o f  the com m entary 
which severely restrict its usefulness.

Owing to the reductionist character o f  the discussion in which 
principles and concepts are restated as rules, his discussion is often 
overly simplified. Much o f  the complexity and intricacy characteristic o f 
this field is sacrificed unnecessarily in pursuit o f the dubious virtue o f 
verbal economy. But the selectivity exercised by H ahlo and his refusal to 
analyze m ore intensively m ajor aspects o f  controversy, in fact, often 
contributes to confusion on the part o f the reader. Hahlo, in this regard , 
appears to presum e at least some degree o f knowledge in his audience 
concerning both the concepts and the particular term inology in which 
(he law o f nullity is form ulated. Many im portant term s are never clearly 
defined. Consequently, his discussion (for exam ple, o f the burden o f 
proof) has a m arked tendency to be elliptical and often obscure. While 
there is undoubted  m erit in his effort to refine the principles into a 
skeletal outline, unless the reader has some prio r familiarity with the 
law, his degree o f knowledge is not likely to be substantially increased. 
As an illustration o f this deficiency in analysis, one may note again the 
discussion o f the distinction between void and voidable m arriages. While 
H ahlo has thoughtfully provided an accom panying table o f  im pedim ents 
and consequences ensuing from  these defects, most readers would no 
doubt derive greater profit from a m ore detailed conceptual analysis 
p rio r to an exam ination o f  substantive law as reflected in judicial
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decisions. Such problem s arising from  over simplification o f m aterial are 
fu rth e r exacerbated by the awkward analogies and convoluted sentence 
structure em ployed by Hahlo. A statem ent such as “the institution o f the 
putative m arriage tem pered  the chill wind o f nullity to the innocent 
lam b”2 does little, if anything to increase com prehensibility.

However while H ahlo’s analysis is prem ised upon a certain degree 
o f understand ing  on the part o f  his audience, m aking it an inadequate 
introductory tool for the student, it is also unsatisfactory as a text for the 
reader who wishes to explore the area o f nullity o f m arriage m ore 
deeply. T h e  simplistic tone adopted  by Hahlo, the relatively superficial 
and shallow analysis, and the refusal to exam ine problem atic features in 
o ther than  a sum m ary fashion prohibit the study from having much 
value for the academic o r practitioner.

H ahlo’s book does fulfill a limited purpose: it canvasses most o f the 
leading cases and indicates the impact o f provincial and federal 
legislation upon the grounds o f nullity and the type o f relief available in 
a straightforw ard and concise m anner. Such a restatem ent serves to 
outline the basic structure and content o f  nullity law in a way which is 
inform ative and to a limited degree, enlightening. However, the absence 
o f a m ore developed and substantial argum ent which would contribute 
to g reater coherence in analysis, when coupled with certain problem s in 
the articulation and explanation o f basic concepts, prevents H ahlo’s work 
from attaining any status beyond that o f  an annotated digest.
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A Current Bibliography of International Law, j. G.
Merrills, London: Butterworths, 1978. Pp. xx, 277. $50.50 (cloth).

In com piling A Current Bibliography o f International Law, J. G Merrills 
has provided students o f that subject with a valuable tool for study and 
research. As work on the text was com pleted in early 1978 and as it is 
com posed o f  references to publications that were produced between 
1960 and the end o f 1977, the Merrills book is not only the most recent 
general bibliography o f  international law to appear, but it is also one 
which cannot but reflect the most cu rren t views and attitudes.


