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Rights, Freedoms and the Courts, A Practical 
Analysis of the Constitution Act, 1982 Morris 
Manning, Q.C., Toronto: Emond-Montgomery 
Ltd., 1983. Pp. Ixiv, 760. $75.00 (cloth).

An appropria te  subtitle for this book would have been: “T h e  C harter 
in an Age of D ictaphone Justice". And that is not m eant by any m easure 
to raise futuristic expectations. At least one expectation which might rea
sonably have been held for a self-proclaim ed practical analysis by an au tho r 
of Morris M anning’s unique professional and academic qualifications would 
be that proposals Ik* offered  to enable the legal system to respond in prac
tical term s to the social and political exigencies of the C harter. Instead Mr. 
M anning follows the modus operandi of so many o ther C harter com m en
tators. He spells out a series of difficult choices raised by the C harter; 
discusses solutions as if diligent exam ination o f C harter language and fo r
eign precedents will yield a “true" response; and concludes with a now- 
familiar observation, “It is to the judiciary that the public must now look 
to determ ine the scope and extent o f their fundam ental rights and free
dom s”.1

1'he now-com monplace com m ent that difficult choices u nder the 
C harter rest in the hands of the judiciary is not. by itself, extraordinary. 
It recognizes a broadened m andate for judicial review and a concomitant 
imposition of limits upon the authority  of legislatures and the executive. 
What such a com m ent fails to do is to stale any underlying assum ptions 
about the natu re of legal argum ent o r the kind of judicial decision-m aking 
which is app ropria te  under the regim e of the C harter. These throwaway 
references to the pow er of judges could be in terp re ted  in any o f th ree 
ways:

(i) tli.it constitutional language is capable ot faithful interpretation and 
application b\ judges who will discover its true m eaning if onlv thev 
have the advantage of result-oriented, adversarial pleadings from  cou n 
sel. who will draw upon textual analysis, foreign precedents and pre- 
( harter caselaw ;

'M anning, .it 21
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(ii) that constitutional language is so am biguous that it perm its judges to 
decide tough cases according to their personal world-view but that 
lawyers should  continue to operate as under the previous m odel, per
haps in the interest o f  not underm ining the integrity of' the courts, 
perhaps in the interest o f  being seen to d o  som eth ing  for which they 
can be paid; or,

(iii) that constitutional language is o p en -en d ed  but that judges, properly  
inform ed o f  the social and political im plications o f  com peting choices 
by diligent and politically sensitive counsel, will be able to m ake intel
ligent choices regarding substantive ligh ts, reasonable limits and e n 
forcem ent under the Charter.

Now it was not unreasonable to hope that M anning’s book, in troduced, as 
it was, as:

a text which will gu ide and assist the busy practitioner in the analysis to be 
m ade o f  [the C harter’s] provisions in order that the practitioner may know  
w hen to raise a Charter argum ent, and, if  so. how such an argum ent may 
best be presented-’

would make a significant contribution to the developm ent of a practical 
approach to the C h arter along the lines of the th ird  model set out above. 
Instead it comes off as a ram bling appellate brief, com plete with the implicit 
assum ptions regard ing  constitutional (or statutory) language and judicial 
reasoning which typif y a stvle o f advocacy and  legal argum ent which belong 
to an age o f  d ictaphone justice but which are completely inappropria te  for 
C harter litigation.

My general criticism is that this book exemplifies a now -apparent tend 
ency o f  lawyers, once having extended the hegem ony of the legal profession 
to monopolize substantial aspects of what was form erly a legislative dom ain, 
to treat the C harter as if everything can Ik* resolved by still m ore legal 
argum ent coupled with hand-waving references to judicial suprem acy. Spe
cifically, my first criticism is that this book and this type of argum ent relies 
fallaciously upon the objectivity of language. Secondly, inform ed by the 
general assum ption that language prevails over political reality, it engages 
in casual com parisons with o ther jurisdictions. And thirdly it fails to do 
what a book for C h arter practitioners ought to have done as a m atter of 
first priority: propose a m ethodology, and consider the advantages and the 
risks, o f a Canadian sociological jurisprudence.

T u rn in g  first to the question of constitutional in terpretation , one does 
not have to Ik* a linguistic nihilist to see the fallacy of the search for the 
intent of the C h arte r .s It is now forty-five years since John Willis wrote his 
tongue-in-cheek article “S tatute In terp retation  in a Nutshell” in which he 
savs the search for the intent of the legislature in ordinary  statutes is “at 
most a harmless, if bombastic, way of re fe rrin g  to the social policy behind 
the Act”.4 And of course the C onstitution is not an ordinary  statute in am

-Ikui . at vii

’ I he search lor intent in the Charter lie to tn es g illie  bizarre w hen  o n e  asks "uh»\r in ten t'"  I he d ia l le r s -  
the C anadian  Parliament - th e I k  I’ai liainent -

•(1938). lb  ( .a n  Bai Ke\ I. at i
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event. It is well accepted that a constitution ought to be given a large and 
liberal in terp retation  as an “organic statu te”.5 M oreover it can hardly be 
asserted that C anadian constitutional litigation has ever been confined to, 
o r even been substantially based upon, a linguistic analysis. W hat do  strict 
interpretivists say in the face o f evidence that Canadian courts have been 
able to decide im portan t constitutional cases by reasoning, for exam ple, 
that a tax o f 100% above a stipulated base price has a tendency to be passed 
on,6 o r that a person stopped to give a breath  sample into a roadside 
screening device is not detained ,7 o r that the word “shall” in section 23 o f 
the M anitoba Act is directory and not m andatory?8 Surely it must be ac
knowledged that the courts have been motivated not prim arily by consti
tutional language but by what they have perceived as the political realities 
o f each o f these cases. O ne C anadian com m entator who has written o f the 
“teleological m andate” o f the C harter is Noel Lyon who asks:

Will our first question be “what is the true m eaning o f  these words that 
have just been enacted?" or will it be “what results, in term s of realities and  
hum an values, are we trving to obtain bv enacting these provisions”?9

In the U nited States the interpretivists have lost the struggle for the 
Constitution, at least insofar as their work sought to discover an original 
intention o f  the f ram ers. Michael Ferry says in his recent work on Am erican 
constitutionalism : "I p re fe r to let the fram ers sleep. Just as the fram ers, in 
their day, judged by their lights, so must we, in ou r day, ju d g e  by o u rs”.10 
And this sentim ent is not necessarily based on the difficulties o f historical 
reconstruction over a period o f two centuries. Paul Brest makes the ob
servation which John  Willis m ade regard ing  statutory in terpretation : how 
do you determ ine the intention o f a collectivity o f individuals, o r is it 
appropria te  to speak in term s of a collective intention at all?" Am ong the 
most skeptical o f  Am erican com m entators is Sanford Levinson, who says:

'Attom ey-C eneral for O ntario  v. Attorney (General tor Canada, |1 9 4 7 ] A .C . 127, at 154 (P.C .).

'‘Catuidian Industria l (¡as and O il I.til s The Proi'ince of Saskatchewan (1977). IN N R 197. HO 1)1. R (3d) 449
(S.C.C.).

R  v Chromtak (1979), 49  C .C .C . (2d) 257 , 102 1) 1. R (3d) 3H8 (S.C.C ).

'H ihxifau  v Attorney-Ceneral of M anitoba. (1981) 5 WAV R 393 (M an. ( A )

I hr l e l e o l o g u . i l  M andate ot the F undam ental Freedom!» G uarantee: What l o  D o With V ague hut 
M eaningful G eneralities"  (1982 ), 4 Sup. C l. 1. Rev 57, at 60 . See also: R.A. M acdonald . “Postcript and  
Prelude— T h e  ju risp ru d en ce o l th e Charter: Fight I heses" (1982). 4 Sup. Ct. 1. Rev. 321, at 350.

Most o l the articles w hich set out to  d iscuss in terpretation  ot th e  C harier com e o ff . perh ap s bv d efin ition , 
as !>eing h ou n d ed  bv a heliet in th e  "truth” ot lan gu age See: Rohm F.llioi. "Interpreting the C harter—  
t ’se of I he F.arlier V ersion s As A n Aid" (1982) I B .C .I. Rev C harter F d iiion  1 1; D ale C ih son , " Inter
pretation  o f  th e C anadian  C harter of R ights and F reedom s S om e C en eral C onsiderations"  in I arnopolskv  
and B eau d oin , eds. Catuidian Charter of Rights and Freedoms. C.ornmeritar\ ( lo r o n to : C arswell. 1982). at 25.

'“M ichael Perrv, Ih c  Constitution. I'he (o u r ts  am i H um an Rights (New H aven N ale I niversitv Press. 1982), 
at 75. Also: | F.lv. Democracy and  /JiWrutf (C^mhridffe: H arvard I'm versitv Press, 1980); C Black. S trudure  
arul Rclatiotshifi in Constitutional Law  (Baton Rouge: Louisiana Stale I niversitv Press. 19(19); P. Brest " 1 he  
M isconceived (ju est tor the O riginal I'n d erstand m g"  (1980), t>0 B I I Rev 204.

•‘Brest, ibid . at 214-15; W illis, sufna. foo tn o te  4. at 3
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T here are as m any plausible readings o f  the U nited States Constitution as 
there are versions o f  H am let, even though each interpreter, like each d i
rector, m ight genuinely  believe that he or she has stum bled onto  the one  
best answer to the conundrum s o f  the texts. That we cannot walk out o f  
o ffen d in g  productions o f  our national epic poem , the C onstitution, mav 
often  be anguishing, but that may be our true constitutional fa te .12

T h e conclusions o f these American writers regard ing  the futility of 
the search for a tru e  version of a constitutional text is irresistable.l:< So what 
does the M anning book offer to C anada's busy practitioners faced with the 
prospect o f applying the C harter? In an in troductory section entitled “T h e  
Judiciary’s New Role”, he appears to adopt a non-in terpretive approach, 
where he says, for exam ple: “T h e  broad, vague language of the C harter 
is necessary . . . because o u r C harter as part of o u r Constitution must adapt 
to social and economic situations many years from  now, some completely 
unknown to us".14 In ano ther part of the book it is argued  that statem ents 
o f intention by the d ra fters  should Ik* avoided because that would lead to 
“a stultifying of the words used and  a f reezing o f the concepts”,1'’ However 
as one moves beyond these in troductory  passages it becomes apparen t that 
the brief-writing natu re  of the exercise prevails and that the lawyer’s pen 
chant for textual analysis takes over. O ne such exam ple can be found in 
the consideration of “reasonable limits’’ in section I. Now it should be 
expected that if any provision o f the C harter com m ands a frank recognition 
o f an intensely political role for judicial review, it would l>e section I. But 
Mr. M anning proposes that we approach “reasonable limits’’ as follows:

In interpreting the phrase "reasonable limits" regard will undouhtcdK  f>e 
had to the dictionary definitions . . .  It must also have l>een intended that 
the word "reasonable” m eans som eth ing dif ferent f rom “prescribed b\ law."
T o  sav a law is reasonable m erely because it is set out in statutory form  is 
to equate "reasonable" with "prescribed bv law”. I he drafters cannot f>e 
assum ed to have desired to draft redundant provisions."’

W hen dealing with the reference in section 7 to “principles of fu n 
dam ental justice ”, Mr. M anning says it “raises an entirely different legal 
c ncept than the phrase law of the land o r even the expression due process 
oi ‘aw’’.17 O r at ano ther point we are offered  the observation that: “T h e  
ph rase ‘principles of fundam ental justice’ m eans m ore than the phrase 
fundam ental principles of justice’ V" Now how could anyone familiar with

'-"Law <ts Literature" (1982 ). le x a s  I Rev .it :V.l| 92

" I t  vsould In- m isleading to leave tin im p iess io n  tli.it all \ in e i  n an  lo iu in e n ta liiis  w ho icjet l tile Intel |> ieli\ isi 
tallat v are o l a single v tew as to the ap p rn p ila te  altei native Som e, sin h as l.evm son . adopt a resigned  v lew 
approai lung »on stitu tiona l nihilism  < >lhei like hlv o i I'et i v . supin. foo tn o te  'I. pro|M>se pi in ess— (rased oi 
lig h ts— based th eories ie s |ie (  livelv O w en  hiss ad opts an analvsis w lm h  he ta ils "Ixiunded ohjeitivitv  
"<>l»|ettivitv and Interpretation" (1982 ). 34 S tanford  1. Kev 7:i'i See also Stanlev hislt. h  i h n r  \ l r \ i  in
I his ( ( .am hridge H arvard I m veisitv  P iess. 1980)

'M anning, at See also p

M anning, at 7 I

"'M anning, at I M>- 17

M anning, at 2*»*I

'M anning, at 2.">t>
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the evolution o f natura l justice and fairness, the rise and fall o f  the clas
sification o f  functions, the judicial in terpretation o f privative clauses and, 
above all, the trea tm ent accorded “due process o f law" un d er the Canadian 
Bill o f Rights pu t forw ard this kind o f linguistic analysis as if it furnished 
anything rem otely relevant to what judges really do with such mandates? 
Is it not by this tim e ap p aren t that courts, given any o f several form ulations 
o f procedural justice, are really striving for a doctrinally m anageable policy 
which reflects their appraisal o f an appropriate  institutional equilibrium? 
And overriding all o f  this is some kind o f rough assessment o f the costs 
and benefits o f im posing m ore o r less procedure. It is noteworthy in all o f 
this that Canadian courts have themselves now acknowledged the futility 
o f trying to determ ine right from  wrong in their revision o f adm inistrative 
interpretations o f statutory language.1'* Instead they prefer an analysis which 
concedes that there  is a range o f reasonable interpretations and that the 
p roper approach is to defer to the decision-m aker who is m ore familiar 
with the relevant context. Now this should tell us som ething about consti
tutional in terpretation , and  about the central im portance o f having a d e 
cision-maker who is fullv apprised  o f the social and political implications 
o f a particular preference. Above all it should serve as a caution against a 
narrow , literalistic treatm ent o f  the C harter.

This discussion o f constitutional in terpretation through textual anal
ysis, especially as a substitute for hands-on experience, must sound familiar 
to C anadians who know the legacy o f the Privy Council. Have we not 
learned anything in the century  since Sir M ontague Smith decided that the 
power of the federal governm ent to regulate trade and com m erce could 
be in terpreted  by reference to the Act o f Union between England and 
Scotland?-*' Have we forgotten the lessons of Dean MacDonald who was so 
critical o f the Privy Council's “literalistic approach"-1 to constitutional in ter
pretation, and who pre ferred  the view that: “[CJonstitutions are not in
tended to be construed in vacuo but as living instrum ents o f governm ent.”?-- 
And then there is the conclusion of Professor Bora Laskin that if the 
Suprem e C ourt were to mimic the Privy Council’s approach to in te rp re
tation. it would be: “merely a judicial ‘zombie’, without soul o r character’’.-* 
But the Privy Council had an excuse. They had to resort to literalistic analy sis 
because they d id n ’t know any thing about Canada. Viscount Haldane, clearly 
the C anadian expert if ever one sat on the Privy Council, visited Canada, 
or, as he referred  to it, “T h e  New W orld”, once in his lifetime, for a two-

'‘'(.uniidian I >11011 a/ I’ubht /  mphr\rrs, I . i h i i I  V6? \ Xeu H m nsu-uh l.iifum (.tup  . | 2 S.( R ‘J‘27, *17 1)1 K 
(3d) 417 .Mhrita I nimi nl I ’nhln t.mplimrrs, H nniih  f>? \ Alhritu 1‘iihlu S m u t  I inplir\rrs firlutiinis Himiil mill 
Himrd nf ( i in n n o is  »/ Olds Collrgr ( I9M2). l ‘J S  K .YV.l. I3< > I) I. R (3d) I (S ( ( )

‘"'I hr (.¡turns In su ia n ir  ( nmpuns of ( uniidn \ I’tirsnns ( 1 8 8 11. 7 \ (  ‘Mi. al I 1 if-1

- 1 \  iiu t ill C Mai D onald . I ht- l’i i\ \ ( .om it il and I lie ( anathan (.on stiiu lion "  ( I9."> I ). ( an Hat Ki \ 
1021. ai 1029.

Nlhid .. ai 1030

-M" I h f Sup rem e C ourt o l C anada \  Final C ourt o l anti tin ( anadians (I9.r>l(, Can Hat Rev lo  tfv 
at 1057.
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day stop in M ontreal in 1913.24 T h e  Privy Council truly did operate in 
vacuo. All they had to enlighten them  was the pleading of English barristers 
assisted by Canadian counsel who sailed to London to make the kind of 
argum ent one can see in the case repo rt of Parsons.2!i For all the m em bers 
o f the Privy Council knew C anada m ight have been m ade of blue cheese. 
A 1921 address by Viscount H aldane to the Cam bridge University Law 
Society, indicating that C anada owed a great debt to Lord Watson and that 
“there is no part o f the Em pire w here his m em ory is held in m ore reverence 
in legal circles”,26 is evidence o f the narrowness o f  the Privy Council’s 
peephole on Canada, perm itting as it did only the limited exchange which 
m ight take place between senior C anadian counsel, appropriately wigged 
and robed, and m em bers o f a part-tim e court with one-quarter o f the globe 
as their jurisdiction.27

It may be supposed that we no longer have the problem s o f judicial 
isolation now that o u r final court o f  appeal is on-shore. Well it can only be 
hoped that the patriation o f judicial personnel is a com plete solution, be
cause little else has changed. T h e  kind o f pleading and the type of legal 
argum ent proposed by Mr. M anning to resolve C harter issues are virtually 
indistinguishable from  that which was presented to the Privy Council in 
Parsons. This type o f analysis adheres to the view that if lawyers talk long 
enough and think hard  enough about constitutional language, the right 
solution will em erge. Wrell, for my part, to use a now familiar arboreal 
m etaphor, I am very skeptical about the prospects of o u r living-tree ((in
stitution taking root in such arid  soil.

I tu rn  now to my second criticism of Mr. M anning's book, its reliance 
upon com parative jurisprudence. It may be said, by way ol response to my 
com m ent above that nothing has changed since Parsons, that there is now 
the innovation in legal analysis of reference to foreign sources. But to what 
end? T o assist in in terpreting  language?2* If so it will only com pound the 
fallacy o f the interpretivist exercise. And if the exercise in com parison is 
intended to aid in a search for politically sound solutions, solutions which 
are sensitive to the socio-cultural context, then the undertaking will be 
doubly difficult, requiring a sophisticated analysis of the respective envi
ronm ents and backgrounds. T h ere  is nothing in Mr. M anning's work to 
indicate a willingness to undertake this latter endeavour. Indeed he m ore 
or less disclaims it. At one point he says there is a need for “great care”

^ H u k a rd  Hunlun HaLdtinr ,4m Autidnogi aphy ( ( .a id e n  Citv. N \  l>nul)l«-<l.i\. D oi.m  and  C o 1929) .11 27t>- 
80
‘ ‘‘Supra, footn ote 20

'̂■'I he Work for the K111 pi it -o t  the |uth< lal C om m ittee of the I’tivv ( oiincil" (1 9 2 1 1. I ( .im h I | l i t  .it 
150

- In Ins autobiographv V iscount H aldane d e s o ilie s  his w otkload  as l .o id  ( h a iite llo t . sitting in I k i i I i  the 
H ouse of Lords and the I’livv C ouncil, at vs hit ti lim e he also atten d ed  C ahm el and sat on  a ( o m im llee  
lor Im perial Deictic«', served as ( .hairm an of a Koval ( .oim m ssion  on the I niv« isitv of I on d on  and attended  
to the work of the Wat O ffn e  in the M ouse of l ord s In this s< lied ule the w ntinn ° l  |tid({m enis was said 
hv H aldane to he "a heavv burden."  but the task was m anaged  “In the aid of a stion i; 1 onstitiilK >11 ' (Ills 
not ours), \upra. footn ote 24 . at 273

-'"See M anning at HI I: " I fie A m en dm ents to th e  A m em  an ( a institution now piov ide us with som e assistant e 
in d ete i m ining d ie m eaning. 111 n u i C h a tte l. of t e i tain sim ilal phi ases
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because: “While the language o f o ther constitutions may be similar, it may 
vary sufficiently to produce completely d ifferen t results in a particular 
case”.'" Still the literalistic fallacy. In search o f m eaning, not solutions. He 
goes on to say that there  are  now enough countries having “both judicial 
review and a value system com parable to the Canadian system”*' that Ca
nadian courts can borrow  their ju risp rudence. Well the list o f countries 
having a com parable “value system” includes inter alia the U nited States, 
Nigeria, India and Papua New Guinea. And then we get the final disclaimer:

Nor should there be any need for a com plete identity o f  political, social and 
econom ic conditions before the court can learn from  the lessons o f  other  
lands . . . . * '

T o  provide a specific exam ple o f how casually Mr. M anning .proceeds 
with this com parative exercise 1 re tu rn  to his treatm ent o f “reasonable 
limits” in section 1 o f  the C harter. In addition to the textual analysis outlined 
above we are offered  some com parative experience. O ne prof fered parallel 
is the decision o f  the U.S. Suprem e C ourt in American Communications As- 
sociation v. DoudsVi where it is said the C ourt responded to the “delicate and 
difficult task”™ o f balancing f ree expression against o ther societal interests 
in the following m anner:

W hen particular conduct is regulated in the interest of public order, and  
the regulation results in an indirect, conditional, partial abridgem ents of 
speech the duty o f  the courts is to determ ine which of these two conflicting  
interests dem and s the greater protection under the particular t ircum stances 
presented .M

Now a quick reading of this quotation might give some hint that it proposes 
a m ore permissive balancing than one would hope will em erge from  section 
I . But going behind the test to its application in the Douds case, one quicklv 
sees just how facile this kind o f casual borrowing can Ik*. T h  e  Douds litigation 
involved a challenge to a provision of the National Labor Relations Act which 
imposed restrictions on unions whose of ficers failed to file af fidavits stating 
that they were not m em bers o f  the Com m unist party. T he  court did not 
review the evidence o f the claimed harm  w hich would Ik * caused by allow ing 
Com munists to hold union office. Instead it deferred  to Congress, saving 
there had been a great mass of m aterial to prove that Com m unist partv 
m em bers would subordinate legitimate union objectives to Party interests, 
often u nder the dictation ol a foreign governm ent. Well whatever mav Ik *

-"'Manning, ai 

'"M anning, al XII 

''M an ning , ai MO

V-;VVI l S SM2 ( 195(1)

" M an ning , ai 155

M.S ufnti, toot noli* .32, al 399



the historical view o f Douds in the United States,*'’ it did not even in the 
1950’s have any relevance in Canada. O u r Suprem e C ourt, to its credit, 
came to th e  defence o f the liberty o f Com m unists in the 1950’s, and that 
without reliance upon a written Bill of R ig h ts .So what does that tell us? That 
we had a less deferential court; a g reater societal value respecting political 
dissent; a lower level o f  hysteria over the Com m unist threat? Well it may 
have been any com bination o f these and there  were undoubtedly fu rther 
contributing  factors. But one thing is certain. Wre achieved a greater level 
o f protected liberty in the 1950’s without a Bill o f  Rights than did the 
U nited States with one. So the reference to Douds, especially to in terpret 
section 1 o f the C harter, is historically inappropria te  and intellectually 
careless. This instance confirm s a fear that com parative jurisprudence in 
C harter litigation will be undertaken  not as a m eans of facilitating a better 
understanding  o f ou r C anadian dynamic but as a substitute for such u n 
derstanding.

It would be impossible to undertake a consideration of each o f Mr. 
M anning’s com parisons on its merits. T he reference immediately preceding 
Douds is to a pair o f  cases decided un d er the Nigerian constitution and the 
reference following is to a 1958 decision of the Indian Suprem e C o u rt.’7 
All o f this in the space o f  two paragraphs. This type o f cavalier grasping 
at anything which sounds like a legal argum ent, all the while failing to even 
address the issue o f a com parative analysis of the respective socio-political 
settings, is indicative o f an attitude which fails entirely to meet the chal
lenges o f the C harter. So far from  assisting in elucidating the political 
context which is so all-im portant to C harter analvsis. it is sure to confuse 
the issue. As Edward McWhinnev savs:

Recourse to com parative law. in am  ease, in ordei to Ik- scientifically m ean
ingful and legally relevant to Canadian courts under the new Charter, must 
proceed from , and be based upon, com parative sociology of law—com par
ative sociological jurisprudence. For these purposes, it is not enough i<> 
dem onstrate a purelv verbal sim ilarit\ or even textual idem it\ In-tween the  
new Canadian Charier and another, foreign t hat ter. O ne must indicate, in 
addition, the particular societal conditions—<ultural. s «k  ial. econom ic — u n 
der which the particular foreign legal prim iple or rule d e \e lo p e d  in its <>w n 
countrv. T h en d em o n sira tea  basic identity w ith .or  parallelism to. distint m e  
Canadian societal conditions today.'"
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,s l-ovaltv oaths w ere struck d ow n  b \ th e W arren C ourt in k r \i \h n n i \ Hi <m/ «/ Hi ¿ruts I <>/ V »I \  ) 
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O ther com m entators on the C harter have recognized the hazards of 
casual com parisons. A ndrew Roman says that U nited States decisions “can
not be taken from  their constitutional context and simply transplanted into 
ours”.*9 In M anning's book it is m ore than just a failure to consider the 
context o f foreign decisions which offends. It is not that he d id n ’t get 
around  to doing the com parison; it is that he doesn’t seem to care. T here  
is in this at once a denial o f  the domestic political vitality o f constitutional 
law and a presum ption that whatever lawyers decide in any corner o f the 
world will be useful in Canadian C harter litigation. It is this presum p- 
tousness which is most of fensive. W ho are these people, judges and lawyers, 
who are now responsible for m aking im portant political choices about the 
limits o f governm ental powers? Is it their ability to discover the m eaning 
behind constitutional language and to find new cases, o f  course confining 
themselves to countries with similar “value systems”, which entitles them  
to make these significant new choices? W hatever it is that “busy practition
ers” are going to contribute to the developm ent o f the C harter, one can 
only hope that it will be m ore useful than the kind o f quick com parative 
law set out in Mr. M anning’s book.

So what is left? Perhaps that’s all we can expect f rom  ou r legal system 
in the application o f the C harter. A lot o f  smoke and m irrors about C harter 
language and foreign precedents. After pleading cases in these term s we 
can leave it to judges to settle the m atter by a seat-of-the-pants appraisal 
of the political requirem ents of the situation—based ultimately on their 
own experience. Maybe Bob Satnek has it right when he savs: “(A]re we 
not merely going to pass from one stage of jargon to ano ther without 
changing the real rules of the gam e?’’*"

Well if the rules of the game were going to be changed one might 
have thought that Mr. M anning was em inently qualified for the task. For 
about two years now C anadian legal academics have been busv churn ing  
out the kind of linguistic and  com parative analysis" which is so tiresome 
and unconvincing in this book. But it was not unreasonable to expect that 
an academically inclined practitioner like M anning would roll up his sleeves 
and say:

Look, there's pist too nuu h at stake here to simplx c arr\ on making laxxxei s 
argum ents as we know them . We max have lx*en able to get axvax with it in 
the past because we m ore or less discovered the m other lode and treated  
the m etier. Now U s a new ball gam e and the kinds ot societal choices in 
which we are im plicated dem and that x\e legitim ate our participation l>\ 
bringing forward legislative tacts which vmII at once assist judges in making 
these choices and constrain the range of choices.

“  l l l c  ( l l . l l l r l  111 R i g h t s  Ki I I I ' UIHK ill« S i m I.i I ( H i  III .« I ( l ' i s : t | .  N O l ic cu 's  1 I | HS .11 IM'J Si i . l lsu
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But we d id n ’t get that candid, dow n-to-earth approach. Instead we got 
m ore o f the same, language and precedents.42

W hat I wanted from  Mr. M anning was a frank acknowledgem ent o f 
the political vitality o f  C harter litigation and  a program m e for introducing 
into the decision-m aking process the kind o f legislative facts which are 
essential. Maybe I’m all w rong about this and  the reality is that judges are 
so socially and politically aware o f the implications o f their decisions that 
tacit judicial notice o f legislative facts will suffice. T hat is the message 
implicit in M anning’s book.

But there are many passages in Mr. M anning’s discussions where one 
might justifiably expect that legislative facts would help and where one 
might legitimately question the reliability o f judicial notice. O ne is the 
passing reference to challenges to prison conditions under the section 12 
guarantee against cruel and unusual punishm ent.4* In the U nited States, 
prison conditions cases have resulted in extraordinarily  complex fact-find
ing and rem edial litigation.44 A nother likely point for at least recognizing 
a need for this kind o f inform ation is in a special chapter devoted to 
obscenity.45 Instead o f an analysis o f the constitutionality o f pornography 
laws as “reasonable limits” we are offered thirty-nine pages recounting the 
jurisprudence o f obscenity in C anada, the United States, England and 
“E urope”. But when M anning reaches the critical question o f w hether such 
laws can be dem onstrably justified as a reasonable limit on freedom  of 
expression, he says there is no “real evidence” o f societal harm  from p o r
nography and that it will be incum bent upon the state to justify such re 
strictions. Having said that, he goes on to com m ent that “narrow , specific 
and certain language is necessary”.4*’ So there it is again, we can resolve 
everything by a re tu rn  to o u r faith in language. Somewhere in that analysis 
there must have been judicial notice taken o f the right of the state to control 
at least some pornographic expression. Mr. M anning is evidently prepared  
to leapfrog over sociological facts in o rd er to fight the good light for "nar
row. specific and  certain language”.

Mr. M anning's preference for language over legislative facts probably 
reflects the position o f many lawyers, judges and academics in tht* face of 
the C harter. We respond to this new challenge by playing the old game .it

'-'hoi .in exan ip lc  ot lite knid ot judic lai reasom ng oli«- v\ili gei under d ie  lilctalistic appiu .it li ad optcd  l>\ 
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a m ore frenzied pace. O ne explanation for this preference may be that we 
resist giving up  the gam e o f language and  precedent because it would 
am ount to a confession that we have been involved in political choices all 
along. At a m ore pragm atic level there is understandably the problem  for 
practitioners o f  keeping the m eter runn ing  at $100 per hour while they 
develop the expertise to make the kind o f  socially aware argum ents which 
are necessary. A nd then there  is the problem  o f persuading judges to adm it 
this type o f evidence.47 For academics, who ought to be best situated to 
consider law in its social context, the reluctance to undertake such research 
must be a product o f  bare inertia.48 Perhaps we all fall subject to the con
clusion o f Geoffrey H azard who said in response to the observation that 
the findings o f behavioural science are m ore satisfying to the m odern mind:

That, how ever, is not m uch consolidation for law m en, w hose concerns are 
tor im m ediate, cheap, and significant decision m aking. For them  there are 
continuing attractions in the Delphic O racle.'“

That must at least be the case for M orris M anning. And presumably 
for those busy practitioners who will re fer to his book with the intention 
o f hastily dictating a b rief on some significant point arising un d er the 
C harter. However they should be on notice, once they accept this modus 
operandi, that they run  the risk o f  losing their client’s case on an in te rp re
tation o f “reasonable limits’’ o r “f undam ental justice" not contem plated, or 
a Nigerian precedent not uncovered. Above all they should be forew arned 
that they accept the risk that a judge will “notice" some legislative fact 
which, given an intelligent presentation of relevant social evidence, she 
might have been persuaded to view otherwise. But these, afte r all. are the 
travails of dictaphone justice.

H. WADE MacLAUCHLAN*
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