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The Potential Effects of Krippsiand C. N.
Transportation2 on the Administration of the
Criminal Justice System in Canada.

Introduction

The purpose of this paper is to examine the responsibility of the At-
torneys General of the provinces within the criminal justice svstem in light
of these two recent Supreme Court of Canada decisions. From a narrow
point of view the Court deals only with the prosecutorial jurisdiction of
the Attorney General of Canada in criminal offences found in federal
legislation outside the Criminal Code. However, in reasoning and in state-
ment the judgments seriously challenge the limits of provincial constitu-
tional jurisdiction under section 92(14) of the Constitution Act, 1867' and
put in issue the duty of the executive branch of provincial governments to
act within the criminal justice system except as delegates of the federal
government.

The broad constitutional issue under consideration, as Laskin C.J.C.
notes in (I.N. Transportation is the scope of provincial power under section
92(14) and its relation to the federal power under section 91(27)’. While
the decisions may clarify the law concerning prosecutorial jurisdiction, other
functions such as policing, corrections and other ancillary services (which
under the traditional viewwere thought to be included in section 92(14)
under administration of justice in the province) are now in dispute and
are likely to be the object of continuous litigation unless clarified by means
of a reference to the courts or by agreement between federal and provincial
governments resulting in a constitutional amendment.

The Traditional Theory of Provincial Jurisdiction

It appears that the Attorneys General of the provinces can no longer
relv. on the frequently quoted statements ol Dickson |. in Dilorio™ and
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Putnam7as defining the scope of provincial constitutional jurisdiction within
the criminal justice system. In Kripps, Dickson J. reiterates the traditional
theory (held by provincial Attorneys General) based on the inclusion of
provincial constitutional jurisdiction within section 92(14):

.. the Altornev (>eneral is the chief law enforcement offuerof theC.rown
hi eat li [)to\iike: lie has broad responsibilities foi most aspects of the admin-
istration of justice, im hiding the court svstem. the police, nnnnial unrsli
gallon, prosecution and corrections. 1 he provincial |M>lice are answerable onl\
to the Attotne\ (¢eneral. as are the pro\incial (jxm n Atlornevs whoconduc t
the great majorit\ of i riminal proset utions in ( an.ida. lhere is no Mip|>oit
in the ((institution nor in the (tensions of this (omt foi the notion of the
words "administration of justice™ should Ik- qualified in such inannei that
“justice” is meant to mean "ti\il justice™. lhere is no need to retime the
legislation to futiht\ I>\ reading into sec lion I'tl 1 limitation not therein
expressed.” (Kmphasis added)

In both Kripps and ('..S. Transportation, Dickson ). (following his rea-
soning in Hauser") provides an exhaustive examination of the federal leg-
islation under consideration for purposes of classification.X) He then
reiterates the traditional view of most provincial Attornevs General con-
cerning the division of powers within sections 91 and 92 of the Constitution
Art, 1S67: that there isa valid distinction for prosecutorial purposes between
federal criminal and noil-criminal legislation: tli.it section 92(14) includes
the administration of criminal as well .is <ivil justice in the province: and
that the provinces have exclusive constitutional jurisdiction over the pros-
ecution of all criminal offences found in federal legislation.”

The New Theory of Delegated Responsibility

lask i ( |.C . eliminates (In* following propositions in the majoritx
Judgmeiits: tli.it there is no \.1Ju1l distinction lot proset utorial purposes
between federal <limm.1ll and 110ll-c liniinal legislation, .is tin.- federal go\-
ernnient has exclusive constitutional jurisdiction 10 prosecute all federal
legislation: that sec lion 92(1 1)does not iik lude (lie adminisiiation of 11mi-
ni.il justice .ind cannot in am w.i\ dimmish federal powet undei section
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91(27) (which includes the prosecutorial function) and that the Attorneys
General of the provinces are involved in the prosecution of criminal and
other federal legislation2only because of a delegation by the federal gov-
ernment as found in the definition of Attorney General in section 2 of the
Criminal Code.T*

It is difficult, however, (if not impossible) to find a precedent within
the Canadian experience with which the delegation of prosecutorial re-
sponsibility can be compared.“ As there is no elaboration by l.askin C.J.C.
as to the nature of the delegation, one must assume that he contemplates
a delegation similar in nature to his dissenting analysis in Dilorio concerning
police functions:

In fact, it isopen to the Federal Parliament to invest proviiuial functionaries
or courts with federal functions under federal legislation, regardless of
whether thev are endowed with capacitv In provincial legislation .. '

It is submitted that the delegation of prosecutorial authority to the
Attorneys General of the provinces under the new theory is not analogous
to the investment of provincial functionaries or courts with federal func-
tions as it does not recognize the role of the Attorney General of the
province as chief law enforcement of ficer, nor does it deal with the question

'-See H \ Sambir und Paul (I9N3), I ( ,(!.(. ct«]) Itti argued atlei Kn/>/>\ .n<l | Y iitin\ftt»htti<in. with
judgment pronounced I» die Court on Februar* 9. I19N3. lo the elicit that no lonstitutional questions
were raised on a prose«ution bv the proviiuial authorities ot an offence under the Fisheries Art. R S.t
1970. i. F-14.

'Mt is dear that Laskin ( JA.. 11l his iudgmciits has categorized the issut- as one involving delegation ol
prosecutorial authontv. He uses the following letmmologv 111 (. S /iaii\fx>rtation. (at I'm) . setlion
of “Attorno Cieneral .embraces the Altornev (renerai .of a provili««- it was the lederai parliaments’
de< ision to giv«- general prose« utmg author 1\ to the pro\ m« lai \ttoi ne\s (.eneral™; (11 Hde1)" tederai
legislation embraced the proviiuial Attorno Cieneral . within the s«olk- ol its «umiliai enactments

and (at th.3) . it«annoi t>e.llgued that parliament confers prose« utonal authoiit\ onlv with the «oust 111
ot the provili«es. tor this would involve an unconstitutional delegation ol legislative (xiwei In Aim/»/»
(at =10) l.askin C.| (.. refers lo . prescriptions that assign prose«utorial authontv to the proviiuial
Aliorney (.eneral l)u kson | m knftps (at 519) sum mai i/es 1lit- federal ai guincut as follows |In \itoi ncv
(.eneial of Canada takes the |>osition that the designaiion ot the ptov in« 1.1l Altornev (.enei al as the "Atloi n«v
Cieneral” toi the purposes of the C.nmmat ('.ode is not «onsiituiion.il but statuloiv. the result ol the fedeial
pailiament exerosmg its legislative lompeteuce to delegate prose« 11(0111lauthontv to a prov in« lai off« lai
Il the tedeial parliament has the authontv to enati ilus legislation, then 1 will have the same authoiitv .1
auv lime to terminale it." Although the delegation approach is «ailed the new tlieorv. 111 1lns paper, it was
the federal explanation lot the I'Mil) amendment to the definition ol Atlomev t.eneial in the <umiliai
(mir See. "Minutes of Proceedings ol the Standing Committee on |ustixe and Legal Mlaiis (Manli 1
19ti9) at 155. where the then Munster ol |usiice. |[ohn [Itinier, stated that the prose«utorial l«-s|mwiisibililv
ol die prov lli«tal Atlomev (.eneral was onlv that «oik eded bv I'at liament. See also Lahoiesl (.., Delegation
of Legislative Power in Canada". (1975) 21 M rfiilll / 131 at 133" tedeial Parliament tan. in theexen isc
of its paramount jxiwer over «umiliai lavk, vest die administration ol «1imm.1l law in persons odici ih.in
prov in« L1l authorities".

14For example, the provuiics have «onstituiional |uiisdution unilei Sedioli 92(1 Ii lot die «oiistiiution.

malmenali«e and organization of proviiuial courts, both ol tivil and «umiliai (ill isdx lion while the
ledeial government has ««institutional jurisdiction undei section 9% foi appointment ol [u«lges lot die
superior, district and «ountv louits |IlInis, while the actions ol a provincial government mav have «osi

consequences on the federal government. 01 vm ier\a. Ixttli are .uting within then iespe«live .neas ol
constitutional responsibiliiv.and there is 110delegai 1011 ol legislative 01 administrative tun« (i«>iis. In« 01111 ast.
the delegation of prose«utonal authontv to the proviiuial \ttorncvs (.eneial imposes a lilialilai burden
on proviiuial governments in .11l area where tliev have 110 «onstituiional jutisilk lion

“Supra, footnote *> at 301
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of political accountability for the administration of the criminal justice
system in the province.

Section 92(14) As Limited By The New Theory

Laskin C.J.C., in C.N. Transportation, states that the clear language of
section 92(14) narrows the scope of the federal criminal law power only
with respect to what is included in the constitution, maintenance and or-
ganization of provincial courts or criminal jurisdiction. He categorically
rejects (as being unsupported by history, logic, or grammar) the traditional
theory that section 92(14) includes criminal, as well as civil, justice.

i) Prosecutions

Under the new theory the prosecutorial function is included within
the scope of criminal procedure. The judgments clearly indicate that
the provinces have no independent constitutional jurisdiction with
respect to the prosecution of criminal of fences and only have authority
to act in this field because of the delegation by the federal government
of prosecutorial responsibility to the Attorneys General of the prov-
inces as found in the Criminal Code}"

ii) Policing

Although there is no specific reference to other areas within the ambit
of the criminal justice system that might be affected bv the limitations
of section 92(14) under the new theory, support for the proposition
that the policing function must follow the prosecutorial function is
based on reliance bv Laskin C.J.C. on the following portions of the
judgments of Spence J. in Hauser, and of Martin J.A. in Hoffwan—
LaRoche'H which include statements linking the two functions on a
constitutional basis. As noted bv Spence J.

"As noted bv Rand | .in \.(< \ ovii Srotui v U> (unadu 119511S ( K | the tlieorv <fdelegation implies

subordination—quoting Ironi Hodgr v. The Qurm (INHS). 9 App (as IITai I<” it retains the (Miners
intact, and can, whenever n pleases, destros the agent\ n has created and sei up another. ot lake the
matter. duectlv into his own hands Assuming the delegation in the <nmituil (.«dr is hroad enough 10

include all the traditional suliei visors liiih turns ol lhe Allotue\ <eeneral in relation to the cmutual |tisiue
ssstem the uliimate |mdlitical responsibilitv lor the aduuiustratiou must remain wuh the lederal \ttoines
(eeneral answerable to Parliament undet the tli>>\ ol lesjwmsible government | | | hdwaids in Min-
isterial Kesfioiisihilitv f<i \aiional Srcuritv”. 19NO. in diaptet 3 examines the problem and notes the
t(insistent denials ol res|M>nsibiln\ Iroin sn<<essise lederal \ttotness (>eneral when (Juestioned mm erning
incidents of alleged mismanagement ol the admimsiiaiion of «iimmal [iistne in ilu- piovmcc

' In retrospect, (lie delegation ol prosecutorial authonts to the Attorness (>enera! ol tlit- provinces lias
resulted in signifuanl expenditures bv the provinces within ilic- field of criminal piosec uiions Would a
similar delegation bv a provincial legislature of prosecutorial authonts for piovincial legislation lo the
Attornes (»eneral *f Canada lesuli in a dulv on the ledeial governineni lo ex]M*nd lunds 10 achieve the
pin p<isc ot the delegation? 1he answer, ol course. comes in llie- area of |>olicmg. wheie. undei die new
iheoiv of delegated resjionsibilities {as implied bv laskin ( | ( I. numerous examples ot an analogous
delegation in legislation of provincial and municipal enforcement duties to the K< M P bv conttact
provinces »an be cited 1he federal government has alwavs taken the position that serv kcs of the K< N P
can be witlidrawn il pavmen! is not forth» cuning foi tins eiilcnceinent sci vuc 1he unplication is Ili.it. as
a delegate, there is no |mxinve dutv to act without pavmeni

JhH v Hoffnuni—l.aRixhr I ui (19HI > J» < K (3dI 19:1
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If the legislative held is within the enumerated heads of section 91, then
the final decision as to administrative policy, investigation and prosecution
must be in federal hands.19;

and by Martin J.A,;

Since the investigative function is validlv vested in federal officers, the au-
thority of Parliament to empower the Attornev General of Canada to initiate
the conduct prosecution under the Act is necessarilv incidental or ancillarv
to the scheme of the legislation, or to use the language of Laskin |.A. (as
he then was) in Papp v. Papp ... “there is a rational, functional connection"
Ix*tween the investigative procedures provided for in the Act and the vesting
of prosecutorial power in the Attorney General of Canada ...

In my view the vesting of prosecutorial powers in the Attorne\ General of
Canada in respect of violations of the Combines Investigation Art does not
offend anv constitutional principle or am understanding that max have
existed at the time of Confederation with respect to the enforcement of the
criminal law.*

One must also seriously consider the dissenting statements of Laskin
C.J.C., in Dilorio, which appear to affirm that delegation also applies
to the policing function under the new theory:

The power ofa Province, or of a municipality by delegation from a Province,
to establish provincial or local police forces is unquestioned ... The mere
establishment of a police force, and even the endowment of the police
officers with statutory powers under provincial legislation, does not. ipso
facto, give them authority to exercise those powers if such exercise would
taken them into the held of criminal law enforcement as contrasted with
the enforcement of municipal by-laws or provincial penal laws ... In my
opinion, the suggestion that there is some independent authority m provincial in
municipal police forces, independent that is of federal legislation, to enforce the
criminal law, and that this independent authority is fed by section N) is simply
untenable . .. To the extent to which enforcement of the criminal law is left
with provincial or municipal police forces, it is there bv virtue of federal
law or bv the continuation of pre-Confederation powers left untouched b\
federal law.2l (Emphasis added)

iii) Corrections

It is difficult to determine the effect of the judgments on the correc-
tional aspects of the criminal justice system,” although there might
be a broader basis from which to argue provincial constitutional ju-
risdiction. As noted in the Ouirnent Report, 1969:

“As quoted In l.askin C.[.C m (. V Transportation Supra, footnote 2. .it 177
bid.
2l.Supra, footnote 6, at 304-305.

**Under the (Constitution Art. !Sb7 the province in section ‘“*2(b| is res|M>nsible lot the establishment, main-
tenance and management of public and reformatory prisons m and tor the province while die fedetal
government iii section 91(2N) is responsible for the establishment. maintenance and management of j>en-
Hentiaries In accordance with federal legislation and provincial-federal agreements the provinces have
assumed all functional and financial tesponsibilitv for persons sentenced to less than two years and have
extensive services dealing with all aspects of probation 111 criminal matters.
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I he Hnlish Xorth America Ari places responsibility I'or all services (hai have

a treatmeni connotation with the provinces. Involved are medical services
(including mental health), welfare and education. 1|his ma\ explain what
prompted the present division of responsibility between the levels ot goy-
ernment. Those prisoners who received a sentence ol less than two vears

were prohahlv regarded as ordinary people who needed a lesson while those

who received longer sentences were seen as triminals whom it was necessary

to separate from ordinary people. Ihis assumption is supported h\ the
terminology used in the British Xorth America Act where the lederai insti-
tutions are called "penitentiaries™ while the provincial institutions are called
“reformatory prisons”.-’

However the most obvious justification (before Kripps and C.X. Trans-
portation) to account for the significantexpenditure of provinc ial funds
in the area of corrections was the traditional theory (as noted by
Dickson |.) that the provinces had constitutional jurisdiction under
section 92(14) which was reflected in the division of responsibilities

found in federal legislation.

With the limitation of section 92(14). it is more logical to assume
that the federal criminal procedure power, combined with section
91(28), limits provincial constitutional jurisdiction under section 92(b)
to persons incarcerated under provincial legislation and that the prov-
inces act within the field of correc tions onlv as a delegate of the federal
government.

iv) Ancillary Services

Other ancillary services-' have been established In the provinces to
discharge what have been perceived to Ik* ancillary obligations under
section 92(14). It follows that with proclamation of the federal Young
Offenders Act,-"* expenditures in this area will be significantly increased.
Analogous to the submission dealing with policing and corrections,
the logical effect of the judgments is to put in question provincial
constitutional jurisdiction and the duty to act in this area of the crim-
in.il justice system except as a delegate of the federal government.

The Potential Effects On The Administration Of The Criminal Justice
System In Canada

It is submitted that the major effects of the- judgments are «s follows:
1) the* nature and scope of the delegation will become the- object of con-
tinuous litigation-'% 2) tlie* traditional ilieorv <f the political accountability

-7 'K |xiri < ilu (Ldiikliiii (omnniicf mi (.0ttei lions  I'MdPM it

'Sui li as «mmn.1llegal aid and tin-transput laiion ol mdiwdtials sentetu ed kh «ininnai olli-ih es io mention
imo obvious examples.
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tompleie alxlitation. abandonment 01 sunentlei ol ponei X\ die ledeial government i\lso as non il m
llogg. Constitutional l1an ol C.anatla. al - IT then is alnavs die tlallgel that all ex<eplionallv limati ami
vaglie tlelegallon miglit Ih tlassilietl as a delegation ot legislative pttvvei i Il imsiit 11 sstni. ali allei nativi
appmath might Ik- that the del«-gallon is so nailon that inanv ot iln tiintiions non ptilonm d In tilt
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of the Attorney General of the province to the legislature for the admin-
istration of the criminal justice system will be seriously challenged27; and
3) the provincial governments will become increasingly reluctant to incur
expenditures as a delegate of the federal government under existing or
proposed legislation, notwithstanding the traditional role of the Attorney
General of the province within the criminal justice system.-8

GRANT SMYTH GARNEAU*

-'It in submitted th.it this will follow the norm.il route through the |>ohiital process hut will Ik- directed to
the \ttornc\ (.<-nei.il ot ( anatla m Parliament Is it now o|«-ii toi the federal government to avoid |x>htital
at (i>ullla 5y tes|M'i ting Ilie proset ution ot <rnilmal of femes in Ifie prov mees-

"While proviik lal governments inav 1x- leliutant to dismpt the svstem of justice hv challenging existing
airangements wfix h have woi ked leasonahlv well siike ( onfedei ation there has Iteen a retcm proliferation
i>t legislative pro|x>sals f10111 the federal goveiliment whu h dire*11v atfei t the truiimal justice svstem and
which will prove lostlv for the provintes to implement Ihe Young ()ffrndn\ \ct is a classic example. \s
tins tr/ini hides all as|>et Isot the trimiiial |ustic c svstem undei tonsidel ation ahove. prov iih lal constitutional
juristlu lioii and the ensuing dutv of the exet utive brant h of the proviikiil governments to expend funtls
to implement piovisions ot die \<I are now senouslv an issut- In a |>eriod of severe etonomit restraint it
is unlikelv that prov mtlal govet nineuts will t>e willmg to iik tit large expend ittires as delegates of the federal
government Legal opinion and logit sup|>oit the view dial I'aihament t.innot use a \|>eiitn délégation ol
authoritv to an exetunve offitei of provintlal government as a means of transferring to (fie piovintes.
against then will, lespinsilnlities tot funding federal programs

* 1) ItA M\ 11 B (liit-f (tironer (lhiet Sheiill. Depariment of |ustite. I'rt»vinte of New Bi unswick



