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Her Majesty The Queen and the Federal Republic of
Germany v. Albert Helmut Rauca:1 : International
Law—Nationality—Jurisdiction—Extradition.

CASE SUMMARY

The fugitive, Albert Helmut Rauca, was apprehended under a s.10
warrant of the Extradition Act'2issued June 17. 1982 bv Parker A.C.J.H.C..
Rauca was accused of the extraditable crime of aiding and abetting the
murder of approximately 10,50() persons between 1941 and 1943 in Kaunas.
Lithuania. The Federal Republic of Germany (the “Requesting State™) sought
the extradition of the fugitive from Canada (the “Requested State") on the
basis of an extradition treaty between the two States entered into force in
1979 (hereinafter referred to as the "Treaty”).' It was submitted by the
Requesting State that the crime was committed within its jurisdiction.

Lithuania was invaded by Germany in 1941. Between 1941 and 1943.
the fugitive was alleged to have been a member of the Einsatzgruppen in
Lithuania, a specialized group whose duties included the destruction of
“racially inferior” groups. In 1950, Rauca came to Ganada and became a
citizen.

At trial before Evans C.J.H.C., the fugitive was committed for surren-
der as the evidence was sufficient to justify a prima facie case against him
for the alleged crimes. On appeal to the Ontario Court of Appeal, this
decision was affirmed. Briefly, there were two main arguments on behalf
of the accused. First, it was argued that the Extradition Act (which imple-
mented the Treaty) was inconsistent with the Canadian Charter of Rights and
Freedoms, as its application restricted the fugitive’s right to mobility (s.fi) as
a Canadian national, and therefore, was inapplicable. The Courts re-
sponded to this Charter argument by essentially stating that the fugitive's
extradition was a limitation “demonstrably justified" in the circumstances
(as outlined by s.1 of the Charter). The second argument was that the
Requesting State lacked jurisdiction to request extradition of the fugitive
as the crimes were committed in Lithuania. As to this argument, both the
High Court and the Court of Appeal determined that there was sufficient
jurisdiction in the Requesting State to allow extradition.
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HISTORICAL BACKGROUND
Extradition

The history of the Canadian Extradition Act is a long one reaching back to
1870.4 Essentially, the Act attempts to provide in Part | (with which we are
here concerned) for two things. First, it attempts to delineate a standard
procedure for extradition. Second, it sets out the “machinery” for imple-
menting extradition arrangements such as the Treaty in this case.'l1Such
an approach, in short, recognizes that the practice of extradition in Canada
depends primarily upon the existence of bilateral treaties™ and that con-
stitutionally, while the executive has the power to form such treaties, they
must be implemented by the Parliament of Canada.7

There are no specific provisions in the Act dealing with either the
question of nationality or jurisdiction. These matters (and other substantive
matters) are generally found in the relevant extradition treaty.K

With respect to the application of the Extradition Act and questions of
nationality, it is clear that the practice in Commonwealth countries such as
Britain and Canada has been to allow extradition of its nationals.” A number
of other countries, including the Requesting State, do not allow extradition
of nationals. It would appear that the policy favouring the barring of
extradition in the case of nationals is that a national should be protected
bv the laws of his sovereign and not removed from his “natural judges.....
I he opposite viewpoint (being the Canadian approach) seems to be more
rational.

In the first place, barring extradition on the basis of nationaliu gives
the fugitive immunity purely because of an accident of birth." As well,
while the national is entitled to the protection of his sovereign, he himself
owes a dutv of obedience to the laws of the territory in which he finds
himself.x Further, in most extradition treaties (including that in the present
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case), the national receives adequate protection since there is a discretion
left to the executive to refuse the extradition of a national. Thus, the
Canadian approach has been to allow the extradition of nationals in ap-
propriate circumstances. The case law clearly supports this principle as In
Re BurleyX shows:

W hatever may he considered to have been the general rule in relation to a
Government surrendering its own subjects to a foreign government. | can-
not say that I have any doubt that under the Treaty and our Statute, a
British subject who is in other respects brought within the law, cannot legallv
demand that he ought not to be surrendered merely because he is a natural
born subject of Her Majesty.l

The requirement of jurisdiction in extradition means essentially that
the crime must be committed within the jurisdiction (or “territory”) of the
Requesting State. Numerous cases establish this fundamental principle™
and extradition treaties almost invariably provide such a requirement. In
general, the extradition crime is committed within the territory (national
boundaries) of the Requesting State and thus creates no problem. However,
in certain circumstances, such as those in the present case, there arises a
problem as to jurisdiction where the crime is committed within a territory
which is not under the de jure control of the Requesting State at the time
the crime is committed and only de facto control exists. In Schtraks v. (iov-
emment of Israel'l, the House of Lords clearly laid down the principle that
extradition may be granted notwithstanding a lack of de jure sovereignty
and that only a de facto jurisdiction is recognized. An additional problem
unique to the Federal Republic of Germany questions its ability to prosecute
offences committed under the authority of the Third Reich. It would ap-
pear that a number of States have recognized this jurisdiction.18

The Canadian Charter of Rights and Freedoms

On April 17, 1982, the Canadian Charter of Rights and Freedoms came
into force. The relevant sections 1and 6(1) which read as follows:

I. Ihe Canadian Charter of Rights and Freedoms guarantees the rights
and freedoms set out in it subject only to such reasonable limits pre-
sented bv law as can Ik*demonstrably justihed in a free and dem<K ratii
society

H(I). Fverv citizen of Canada has the* light to enter, remain in and leave
Canada.
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Since the coming into force of the Charter, there have been numerous
attempts to test the scope of its application. The present case however is
one of the few giving consideration to the meaning of s. 1, clearly the most
important section for all practical purposes.

Present Case: Charter

In both the Ontario High Court and the Ontario Court of Appeal,
Mr. Rauca claimed that the extradition ofa Canadian national would violate
the right of mobility as guaranteed by s.6 of the Charter. This argument
failed at ly'th levels.

The issue was divided into two parts by both courts, the first matter
being to establish whether a guaranteed right had been infringed. The
onus was prima facie on Rauca to show that his mobility rights as a Canadian
citizen had been infringed. Both courts accepted that, prima fane, extra-
dition urn such an infringement. The second part concerns whether the
infringement is “demonstrably justified”; the onus being on the Federal
Democratic Republic to show that the limitation of this right falls within
section 1of the Charter.

In determining whether the Republic had discharged the onus, the
courts looked at different materials. Fvans C.J.H.C. determined that in
order to satisfy the onus, the Republic must show that the limits imposed
by the extradition laws are: reasonable, prescribed bv law, and demonstr-
ably justified in a free and democratic society.*

Evans C.J.H.C. read s.1and s(>(1)together, making s. 1the overriding
provision, and thereby restricting the other rights and freedoms in the
Charter.-™ He developed a test of what amounts to demonstrably justified:

I'hr phrase, “reasonable limits" in s. Liiijxuts an obje< ti\e test of validit\
It is the judge who determines whether a “limit" as found in legislation is
reasonable or unreasonable. Ilie question is not whether the judge agrees
with the limitation but whether he considers that there is a rational basis
for it—a basis that would Ik*regarded as I>eing within the bounds of reason
b\ (air-minded people accustomed to the norms of ,i (ree and democratic
s«x iet\ | hat is the cru<ible in whie h the (oneept of reasonableness must Ik*
tested.-'

Evans C.J.H.C. suggested th.it reference be m.idt* toother legal systems
with similar principles. He states:

I he court must decide what is a teasonable limit m a (ree and democratic
soc ietv bv referenc e to (Canadian soc iet\ and b\ the applic ation of print iples
of political science. Criteria bv whic h these \alues air to be* assessed are to
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be found within the charter itself, which means that the courts are entitled
to look at those s<xieties in which as a matter of common law freedoms and
democratic rights similar to those referred to in the Charter are enjoyed."

However, he in fact made his final decision o11 the Charter issue without
using such a comparative analysis. Evans C.J.H.C. does not give very clear
reasons for his decision, but, he appears to base his determination upon
the past practice of extradition:

| am satisfied that such statutory restriction which has as its objective,
the protection and preservation of society from serious criminal activity, is
one which members of a free and democratic society such as Canada could
accept and embrace. To hold otherwise would be to declare that a procedure
which has been accepted in our country for over a century and in most
other democratic societies is no longer a reasonable and proper method of
protecting our society from serious criminal activities.-M

I he Court of Appeal follows a similar approach in requiring the Fed-
eral Democratic Republic to satisfy the onus of showing that the infringe-
ment is demonstrably justified. However in their determination the court
considers a wider breadth of variables. The court looks at several cases
which consider the past practice in extradition law and international law.-'
The Court of Appeal, as distinguished from the High Court, placed some
emphasis upon international law and discussed it in the decision.

With regard to international law, the court begins by stating that “no
international convention written or otherwise militates against the extra-
dition of a Stale's own nationals.””” I he court looked at the International
Covenant on Civil and Political Rights and the European Convention of Human
Rights. The court then held that municipal laws are the only real source of
substantive law of extradition—not international law. |he courts’ use of
international law in this case is not particularly illuminating.

It would appear again that the court bases its decision o11 past practice,
our obligations at international law and the purpose of the Extradition Act:

It is not necessan to turn to lengthv die tionar\ definitions ol the words
‘demonstrabU justified'. lhe\ are woids of common understanding and
usage and the\ place a significant burden 011 the proponents of the limiting
legislation. When the rationale and purpose of the Extradition Act and treatv
under it are looked .11 (haling in mind that <time should not go unpunished),
Canada's obligations to the international community considered and the
history of such legislation in free and democralit societies examined, in our
view, the burden of establishing that the limit imposed by the Extradition
Act and the treatv 011 s.b( 1) of the Charter is a reasonable one demonstrably
justified in a free and democratu scxietv has been discharged bv the re-
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It is also felt that, at this level, there is a leap in reasoning from the
discussion to the decision. It would seem that a variety of instruments are
discussed (e.g. the international covenants) and a decision is then given
without any emphasis upon the reasons. At both court levels it appears
that there are difficulties in explaining the reasons for reaching a decision.

JURISDICTION

Before considering the courts' approach to this issue, it is necessary to
mention some of the relevant facts concerning jurisdiction. As we have
seen, the alleged “murders” of 10.500 persons occurred in Kaunas. Lith-
uania between 1941 and 1943. The evidence from the reported decisions
regarding jurisdiction is as follows: On June 22, 1941, the German Army
invaded Lithuania and by the end of that month, the German forces were
in complete control of the country and remained as such until August 1944,
There was no other government in power in Lithuania. Lithuania was
subject to German administration, the German Civil Code and Code of
Criminal Procedure. As to the position of the Requesting State itself, the
evidence established that they have consistently affirmed their competency
to prosecute National Socialist crimes of violence. One of the expert wit-
nesses in the case stated by way of affidavit that the German Reich and the
Federal Republic of Germany were essentially identical.Z7

On the basis of these outlined facts, both the Ontario High Court and
the Court of Appeal came to the conclusion that the Requesting State had
sufficient jurisdiction to try the fugitive for the alleged crimes. In short,
the issue can really be divided into two questions. First, did the German
Reich (i.e. the Germany before 1945) have sufficient control over Lithuania
during the time in question to establish jurisdiction over Rauca? Secondly,
what is the relationship between the Germany of World War Il and the
Requesting State?

In the Ontario High Court. Kvan‘; C.J.H.C. came to the conclusion
that deJacto control of a territory created sufficient jurisdiction to deal with
the accused fugitive and as suc h, the Requesting Slate had suffic ient juris-
diction; a de jure jurisdiction not being necessarv:

(k-mii.tin was m de facto tniup.ition of Lithuania in I'M I It was part of the
(>(-1111.111 ten itoi \ ot (>(-rman\ tlnou”h (oiMjuest 1he lad that it was lot (ed
at a late! date to relinquish possession does not altci the la<t that at the
relevant time, it was (eennan tenitoiv.'"

Similiarlv. the Court of Appeal found that the Requesting State had
jurisdic tion to tr\ Rauca. In analv/ing this issue, the Court made reference
to the case of Schtraks and the American case of In Re R\an.w Schtraks in
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particular makes it very clear that a de facto control is sufficient to establish
jurisdiction for purposes of extradition. The Court of Appeal concluded
as follows:

The evidence establishes that the place where the alleged offences took
place was occupied and under the de facto control of Germany. In our
opinion, “territory” as used in the treaty under consideration includes those
areas occupied and under the dr facto control of Germany during the Second
World War. We therefore are of the view that Evans C.J.H.C. was right in
holding that the Requesting State had jurisdiction to seek extradition of the
fugitive.*’

As to the second aspect of the issue of jurisdiction; i.e., whether or not
the Requesting State was in a position to prosecute as the successor or
“identical state personality” of the German Reich, both courts are silent.
The only comment which might be said to have been made with respect
to this matter was by the Court of Appeal as follows:

.. .the Republic of Germany has recognized that it has an obligation to
punish German personnel who committed such crimes and that itisa proper
place (although perhaps not the only one) for the trial of men and women
charged with such offences, for a German national is bv the German law
punishable there for such crimes wherever committed.1l

ASSESSMENT

The determination of this issue on the Charter is one of quite mo-
mentous proportions when one reflects upon the possible outcome of this
case. Had the courts determined that the Charter had been violated and
that the Extradition Act and the "Treaty” were inapplicable to a Canadian
national. Canada would have been faced with the prospect of actually pros-
ecuting a Nazi fugitive for war crimes committed during the Second World
War.*'2

There can be no doubt that the decision of the Court of Appeal as to
the Charter and its application to the extradition of Canadian nationals is
fundamentally correct.” Both courts have determined that the practice of
extraditing Canadian nationals for crimes committed abroad is one that
has been accepted by Canadians as being “demonstrably justified”. Frankly,
why the issue was raised and why the court spent so much time dealing
with it is somewhat mystifying, as the answer to Rauca’s argument seems
perfectly clear. Hisargument isanalogous to that ofan accused in acriminal
case who argues that his rights of mobility have been infringed. (An even
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better example of the meaning of “demonstrably justified” is given by the
Court of Appeal as follows: “A readily demonstrable example of this is
‘freedom of speech’which is limited or qualified by the laws of defamation,
obscenity, sedition, etc.”)’4

More important, however, than the actual outcome of the decision in
this case, is the technique of interpretation that is used; i.e., the preliminary
determination that a guaranteed right prima facie has been infringed and
then a consideration of whether that infringement isdemonstrablv justified.
That this approach is logical cannot be denied.

Another aspect of the Charter argument to which some comments
should be directed concerns the use of international legislation and com-
parative legislation. Reference has already been made to the comments of
Evans C.J.H.C., suggesting a use of comparative analysis and his own lack
of reliance o11 such an approach. The Court of Appeal made reference to
international legislation in its interpretation of the Charter, but this ref-
erence is at best cursory and does no more than to support what had already
been decided. The decision of the Court was by no means based upon suc h
international legislation, and the mention made seems almost in deference
to its existence as opposed to its importance. If criticism can be directed
toward the Charter argument, it is with respect to the lack of use of inter-
national legislation in interpretation. This criticism is particularly true in
this case since the crimes with which the fugitive was charged have been a
matter of concern at international law since World War |!a* In ef fect, the
crimes with which Rauca was charged in this case were more international
in nature than domestic, and as such, international law might have been
given a greater recognition by the court.

As to the issue of jurisdiction, little need he said bv wav of assessment.
The courts in analv/ing this matter do not reallv give a complete answer
to the two questions raised by the issue. ((I) Did the Third Reich have
sufficient control over Lithuania during the time in question to establish
jurisdiction over the fugitive? (2) What is the relationship between the
Germany of World War Il and the Requesting State?). While the courts
clearly answer the fust question based upon such authority as Schtraks.
the answer to the second question is never expressly given, it is merely
assumed. This is not to say that the conclusion is incorrect, but only that
the reasoning behind it is lacking. As stated, it would appear that the (lourt
of Appeal is recognizing the general competency of the Federal Republic
in matters of this nature although it never explicitly makes this point.
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CONCLUSION

In general, it might he said that the decisions of both courts in this
case are well-reasoned, subject only to the comments already made. By way
of conclusion, reference should be made to two very general questions that
arise because of the decision in this case. The first relates to the matter of
extradition itself in a very wide sense. It is clear that there has been a
stretching of the normal conception of jurisdiction to ensure that Kauca
fits within the provisions of the extradition treaty between the Federal
Republic of Germany and Canada. One can only question whether this in
fact achieves the fundamental purpose of extradition which, as the Court
of Appeal notes, is to return the fugitive to the state most competent to
try him for the offences in question. W hether or not West Germany is the
most competent jurisdiction to try these offences is difficult to answer.
However, it is suggested that it is certainly preferable to a trial in Canada
for the substantive crimes in question.

The second matter of interest concerns the interpretation of the Charter
and its implications. Surely, no one would seriously argue that the courts
in this case were incorrect in their decision. However, this realization in
itself raises a fundamental question as to the Charter and its future appli-
cation, namely, was the Charter intended to change the lights enjoyed In
Canadian nationals or merely to codify what rights were thought to exist?
Perhaps it is too early to speculate on this question. However, the decisions
of both the High Court and the Court of Appeal in this case would seem
to suggest that it is merelv a codification. This suggestion appears most
vividly in the continuing emphasis of the courts that the infringement was
demonstrablv justified because the practice of extraditing nationals has
existed for over a centurv. In terms of future implications, this would seem
to indicate that the Charter does not change the existing practices of law.

Nevertheless, the Chattel was not enacted 111 a vatnum. and the rights set
(»in therein must Ik*inlet preted ralionalh : ha\mg regard to the thru existing
laws. and. in the instant case, to (lit- position that ( anada ottupies hi the
wot Id and the el tens of the multitude of exit adition tieatit's it has had \\itli
other nations.T/
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