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Regulation of Newspaper/Broadcasting, Media
Cross-Ownership in Canada

DAVID TOWNSEND*

Last summer, the CRTC was provided with a policy directive on one
aspect of media cross-ownership, newspapers!broadcasting combinations.
This article, by examining the transcripts, interventions and decisions of
the six hearings held pursuant to the directives at the point of writing,
seeks to more fully report these cases and rei'eal how various provisions
of the directives have been interpreted.

L'été dernier, on a soumis a la C.R.T.C. une directive de principes
portant sur un aspect du droit diversifie de propriété des media—la
comlienaison journal-radiodiffusion. Cette étude cherchera a exposer
I'état de cette affaire a I'aide d'un examen des copies de discours, des
interventions, et des décisions obtenues durant les six audiences tenues
suite a la mise en oeuvre de la directive. De plus, I'étude fera connaitre
les diverses interprétations qu'ont regues les dispositions de cette directive.

INTRODUCTION

On July 29, 1983, by Order-in-Council, the Canadian Radio-television
Telecommunications Commission was provided with a policy directive to
address the problem of media cross-ownership. The explanatory note which
accompanied Direction to the C.R. T.C. on Issue and Renewal of Broadcasting
Licences to 1)ail\ Newspaper Proprietors encapsulated the directive’s principal
objective in this manner:

The Direction is to ensure that, with certain exceptions, enterprises engaged
in tfie publication of dailv newspapers shall Ik* prohibited from owning or
controlling broadcasting undertakings operating in the same market area.l

The patterns of ownership of the Canadian broadcasting industry are
renowned for their high degree of corporate concentration and cross-
ownership with other types of media outlets. Since its inception, on an ad
hoc basis, the CRTC has been applying polic ies of its own creation to address
this trend, often with questionable and often questioned results. The cab-
inet’sdirective attempts to provide more solid ground for the Commission's
efforts and it narrows the focus of those efforts to newspaper/broadcasting
cross-ownership situations where a dailv paper and a broadcasting outlet
do or will serve the same market area.

*B A. (Si Mijivs). Il. Bit N B) 11 M (Osgotnlcl. Assistant Hrolessor <t law al the | inversus <t New
Btunswit K

1% ( 1982-2290. S () R 82-740 1linsductnon was issued pursuant Insubparagraph 22t IllaMill)and Set non
27 til the Himultlisting \it. on the reiomtncntiation <tthe Ministri ot (diiiinunitatitins Sci tinti 221 Illaltin)
ol the HriMuti (istmi; \it KSC 1970. t B-11 gives the (¢,ovcrnoi ill Count il (he |>owci to pros«ritte tlasses
nl applitants to whom bioadt astiug Incuses ma\ not I> issued oi to whom amendments oi icnewals max
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The motivation of the Governor-in-Council for creating this directive
was also included in the legislation’s explanatory note. It was created:

... for the general purpose of fostering independent, competitive and di-
verse sources of news and viewpoints within Canada.-

This paper will examine the issue of ownership diversity, review the
CRTC’s early attempts to regulate media cross-ownership and canvass the
first batch of decisions rendered by the Commission under the cabinet
directive.

THE DIVERSITY PRINCIPLE AND BROADCASTING OWNERSHIP
PATTERNS IN CANADA

The diversity principle enunciated in the explanatory note quoted
above is considered by many to be a fundamental right of every citi/en.
The public is said to have a right to a free flow of information and opinion
from "diverse and antagonistic sources".* This doctrine is premised on the
assumption that natural market competition between diversely held media
outlets will produce the widest possible dissemination of information and
the greatest variety of opinion.’

The patterns of ownership of Canadian media outlets exhibit a very
apparent lack of diversity. Recent ownership studies conducted A\ ilu*
Davey Committee’, C.R.T.C." and the Kent Commission' reveal that media
‘Ibid . I his unit* Ws published along witli the dire« live llsell Inn is not intended lo lk- p.n 1ol die legislation

For further statements of the policv oblec lives ol the nev\ legislation, see the puhlu statements made bv
the Hon. Jim Flemming, then Minister ol State (Multkultuiahsm). on Mav 2.V [9H2

'The concept ol diverse and antagonism sourtes ol mtoimalion was developed in the | lilted States as a
sub-part ot the First Amendment guarantee to freedom ol the piessin the I S (onstiiulioii |Ilie diveisitv
principle was first applied to (ommuimations ownership ill the iase ol \\smialed I'nw </ id , | nihil sui'i >

(1945). 326 U S. | (See espenallv at p. 12). Prior to the enactment ol tin- <anadinn ( htnIn nf Rights and
Freedoms. Constitution Aft IVNI. and section 2(b) therein, freedom ol the piess in Canada was piotecled I3\
the Canadian Hill of Rights. R.S.(. 1970. Ap|>eiichx Ill. s. 1d) and aiguahlv through tin- piearnlilt to IIn
British Xarth Amrnta Aft giving Canada a constitution siimlai in piimiple to that ol the | lilted Riugdom
the extension ol 1K piess freedoms are referred to m Hefererur Hr [Ilbeita Staliilis. | I*™ | S( K loo
(S.C.C.). (See especially pp. 133-35 and pp. 145-4H)

41he diversity principle and its assumptions alxuit naiuial maiket loices have no definite legislative oi
media case law foundation in Canada. No section ol the Hrotidilisting \it piovules esptesslv loi diveisitv
of ownership and the caseol R i KI In'ing (1977),72 1) 1 K (3d)M2(S( ( )suggests that the assiimpiioiis
relating to natuial matket forces and diverse ownership aie not necessanlv accepted bv ( anadi.iu iomts
(See Irving case at pp HN and 93 pel l.askm C | C)

‘Report of the Spei uil Seriate Committee on Mass Media I()ttawa Oucens I'iinlc-i 1970) \ olumc Il ol die ic-poit
entitled “Words. Music and Dollats A Studv of the Fcoiioimc s ol Publishing and Itmade asting in <anada

contains an extensive seclion on ow ilei sliip pattei nsand on die holdings bv piov llu« uid col |m>iate gioup

(See espectallv pp 41-1 I>m Vol II)

"Ownership ol Private Hioadcastmg An Fconomic \nalvsisol Stiuctuie. Peifoi manic and lieliavloin
Report of the Ownership Study (jroup to the <.RI< (Ottawa ( R It . 19~M| ilhe ( RIt ()wnc-iship Smdv i
I his studv was niamlv concerned with how com t-nlialed ilu- owneiship of media outlets had Ikioiiu
l)elween the veals bhm and 197¢> Ihe issue of closs-owneiship was addicssed as an aside to the issue ol
group ownership.

Royal (.ommission on \ eu\paper»(Hull Supplv and Setvues. I19HI ( While tile Kent t Commission coiicenliated
on (he ownership patterns of nt-wspapei publishing, it did adchess the pioblem ol cioss-owueiship ol
newspapeis and broadcasting outlets (See pp 239-40)
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outlets in Canada are characterized by a high degree of group ownership8
and cross-ownership. T he statistics collected for the CRTC ownership study
reveal that for the first eight years of the existence of the CRTC, group-
ownership, as opposed to single company holding for broadcasting outlets,
increased at an alarming rate. For example, between 1968 and 1975 group-
ownership of television undertakings increased from 35 to 50 percent of
the industry, radio station ownership by groups rose from 64 to 81 percent
of the industry, and by 1975 cable television ownership was so concentrated
that, not only were 53 percent of the outlets group-owned, but 10 percent
of the largest cable groups accounted for about 80 percent of that industry’s
revenue.9

Cross-ownership of media undertakings refers to a combination of
different broadcasting media, such as radio/television, television/cable or
cable/radio controlled by the same individual, firm or institution, or it can
consist of one or more types of broadcasting outlets combined with an
individual, firm or institution owning or controlling newspaper interests.
Some of the first statistics demonstrating the extent of the cross-ownership
problem can be seen in this statement of the Davey Committee which used
statistics from the 1960°s:

There are 31 communities where groups have common interests in both
radio and TV stations, and another 14 communities where "independents™
enjov the same multiple interest ... There are also I1communities where
groups or independents have acommon interest in the local newspapei and
one or more of the broachasting stations. In eight ol these places. the people
who own a newspaper also have a financial interest m a 1V station. In lotn
of these communities, the newspapei owners have an interest not onl\ in
the 1V station, but in one or more ot the local tadio stations as well.I'

While the Kent Commission report did not address the problem <!
newspaper/broadcasting cross-ownership in anv detail, it did contain a rec-
ommendation directed at this problem. The Commission stated that while
much concentration of newspaper ownership had to be tolerated due to
the economic realities of thelindustry, it regarded cross-ownership where
the* newspaper and broadcasting undertakings served the* same communit\
as an unjustifiable reduction in the diversity of sources of information. | lie*
report recommended that such co-locallv operated combinations Ik* forced
to divest one of their holdings over a five vear period unless the* cross-
ownership could Ik- justified in the* public interest."

‘¢ ¢roup ownership was defined in Ilie siu«t\ as "on«-<x1 two or more broad« astmg nim lei takings ol the-same
Hpe dc*le\ink in or radio sialions. <m (able svsieins) toutrolled I\ Ilie same individual, him Ol institution

From “Ownership ol Private Broadcasting |he (aintemporarv Status ol Ownership and the level =
(ontendalion in the (anadian Broad« astmg Illdus'l v'. Bat kground Studv Il to the (Rl ( Onnri\hip StmI\

(at p 3.)
"From Batkgtoiind Studv II. ihul at p V

"'See lll«- Incettain Mmoi . Volume I ol ile Davev (.ommilte«- Report. \upta, lootnoie >at pp [I>-17
lhese observations were iccorded hv (omiiiu mv. piesumahlv ilu'v lelei to where noss-owncd uudeitak
mgs service the same maikel aiea

[[Supra, liHitnoie 7. at pp.
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It should be noted that none of the studies cited were able to produce
any empirical evidence that cross-ownership of either sort, broadcast-
ing/broadcasting or newspaper/broadcasting, were contrary to public in-
terest. The principle ground for objection was the loss of diversity of
information and opinion likely to result from such combinations. Not only
did the CRTC ownership study find no proof of detriment in cross-own-
ership, they offered a potential benefit.

.. .the Study Group found no economic or financial basis for any general
ban on cross-ownership. For example, the analysis showed no measurable
cross-ownership effects on advertising rates. Respecting television and cable,
an inference could be drawn that given the financial convervatism <t tele-
vision and the hnancial agressiveness of cable, appropriate mergers could
result in better balanced groups from a pureh hnancial point of view .

In another more recent study, contradictory statistics suggest that while
cross-ownership of television and radio interests established a trend toward
an increase in advertising rates, cross-ownership of newspaper and tele-
vision interests actually tended to decrease advertising rates.1*

Before leaving the diversity issue as it relates to concentration and
cross-ownership patterns, it should be noted that a lack of diversity of
sources of information and opinion has an additional cause. As noted in
the Kent Commission, almost all media outlets in Canada—newspapers,
television and radio—rely heavily on the Canadian Press, the newspaper
chain dominated news agency, as their principle source of news." Such
behaviour may or may not be related to the patterns of ownership (fist ussed
above.

PREDIRECTIVE REGULATION OF NEWSPAPER/BROADCASTING
OWNERSHIP BY THE C.R.T.C.

I'hne CRTC has been attempting to separate and keep separate news-
paper/broadcasting combinations (whether or not the same market was
involved) since the early years of its existence.1*Its policy. while very vague
and not always consistently applied, has remained unchanged since first
developed in the early 197()’s:

viSupra. footnote 6. at p. 41 Other swnbiolu henehtstan hr obtained liom .i (/</<mand Mail .it IKle ijuoimg
Mi | K Peters on Western Bioadtastmg Companv 1lmint'd ot \antoulei Shaking slh«iti<,ill\ .ilnuii
television/cable tross-onnership he Mated that ii pel nutted liettei us«- ot emplolee skills. liillei emplovet
co-operation and <ross-lertili/ation ol ideas From \eu |I|hulking Rethinking \ lened .is Need in Impime
Broadcasting Service to the Puhlu.” (jlobe anti Mail. ()ctnliei t. 1**77

"(anadian hioadtasttng Market Strutlute and tmnumn I’rtfoimantr. iMontieal 1he Insimile <1 Rese.m h
un Puhlu Polity. 1980) Ihe onl\ enipnital evidence ol adveisc effects liom noss-owneiship in ( .ni.id.i
ian hr found in this studv Sol onls do iadin nevtspapei tnmhinations lentllIn chatge sigmhc allllv liighti
advertising rates, their late ot return on investment is also significant!* liighei ilian single-outletsinp
stations. (See pp 111-118).

I*Supra, footnote 7, at p |

r lhere is evidence of suih regulaiion whith pie-daies die ( RI( In I*%%*. Sniitham liu an]iined a

suhstantial interest ill Selkuk Cominuiiit ations limited |Ilie pilties hail agictd lii.it Sniitli.im unitItl
nominate 4 ol the 10 directors ot Selkuk s Imald It »as a tondilinu ol appioval ol tilt shale ii.instri In
die Board ol Binatlcasi (*overnors (BB( >t dial this stipulation Ik-thanged to <nominees |IIns mloi maiion
v»as obtained lruin the written intervention tiled I\ Stlkn k ( omuiunu ations 1 muted on |unt' Il [|**<ti

Puhlu Notice ( R1( 1983-99 (See settion 2 at p 2)
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The Commission considers that the ownership and control of broadcasting
undertakings should be separate from the ownership and control of news-
papers except in special circumstances ... The Commission has been par-
ticularly concerned where there is joint ownership of broadcasting and
newspapers in the same market but has indicated that it will deal with
applications involving cross-ownership on a case-bv-case basis, taking into
account the particular circumstances of each individual case."’

The ‘special or particular circumstances’ provision in this policy has
allowed the Commission to permit cross-ownership if it appears to be nec-
essary or desirable. Such circumstances were deemed to exist when a Mon-
treal cable undertaking needed to attract a large amount of domestic capital
investment during difficult times.Z7 In another case, a promise to substan-
tially improve local service if a transfer of shares was approved, convinced
the CRTC that the circumstances were special.H

The CRTC has been controlling and influencing the patterns of own-
ership of newspaper/broadcasting undertakings through its power to ap-
prove the transfer of shares of broadcasting outlets, through its licensing
powers and bv employing informal policy statements designed to shape
ownership patterns. For example, in Decisions CRTC 74-87" and 75-490-"
the Commission denied applications to transfer shares to Thompson-group
and Southam-group companies respectively because of the resultant un-
desirable cross-ownership. In other share transfer cases, the Commission
has denied the transfer but has couched its reasons in terms of a concern
for the resultant concentration ol ownership or control rather than citing
the consequential cross-ownership problem.-'

The licencing power ol the CRTC has been used to tr\ and force
divestiture of newspaper/broadcasting cross-ownership which the Com-
mission felt could not be justified through the existence ol special circum-
stances. For instance, in 1970 a licence was granted to a cable undertaking
with a condition attached tli.it it would not be renewed unless. In the time
the licence had expired, a dail\ newspaper publisher had divested its 17
per cent interest in the applicant.--

"'This encapsulation oi the CK 1Cs cross-ownership [>oluv was contained in Public Notice CK I ( 1"'»N2-
4b. Kaih statements ol a similai nature an- I><isioiis ( K1 ( 70-150. 70-1* 70-2K4. 72-370. 7.3-152. 73-
354, 73-452. 74-X7 and 75-490

i:ln Decision ( K1C 70-2M4. the Commission petuntied Starlaw Investments Limited to at({line all ol the
issued shares ol (.able IV I united when a <ahmet duet live oil foreign on ncrship ol Inoath ast undei taking
lorted certain divestitures heloie licences could Ik- lenewed

"In Decision (.R1I( 70-104 C.kNX I imited was sold to the London Free I’iess despite the tail that the
ownei ol a dailv nevvspapei would then own a total ol 5 radio and 1\ stations in London and Wmgh.un.
()nlaito

"An application v Hav Ridges Cable 1\ Ltd to transtei IN |>ctceut ol its issued shales to a companv
wlii h was 50 percent owned bv henthom Holdings, a 1hompson-group lompanv. was denied I>cause it
would pioducc an unacc eptahle balaute ol owtieislup in the communications media

In this install« e an apphc atton bv ( K<)S Ltd to lianstei a minilter ol shates to Selku k Holdings Limited,
a lompanv ol whuh to peiccnt ol the voting shates and 3K pelcent ol the ecjuitv shares were held liv
Southam I*iess Limited, was denied Southam owned almost 3H percent ol ( KC at the time

-"See lot example Decision (KI( 70-41. 71-300 and 72-24 involving Matlean-lluntei and Southam

I his condition. lust mi|>osed on h I’ Publications inteiest in (oiinnunitv Antenna television Itd liv
Decision ( KI( 70-109. was extended until the middle ol |‘<7b bv Decision ( KI1C 73-152 When this
tondition was imposed, one ol the IP's dailv newspalK'ts and the licensee Ixitli served C.algaiv
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In addition to the two means discussed, the CRTC has also attempted
to shape the pattern of newspaper/broadcasting cross-ownership through
informal policy statements. For example, the following statement was made
and then reiterated in three separate decisions involving broadcasting in-
terests owned by Thompson group corporations:

“These applications lead to the separation of agroup of broadcasting stations
from asignificant newspaper group. The Commission thinks this separation
is desirable.”™5

In none of the early newspaper/broadcasting cross-ownership cases
cited did the CRTC tie what it was doing to an enabling provision of the
Broadcasting Act or any other legislation. An examination of the Broadcasting
Act reveals no provision authorizing the Commission to regulate to achieve
diversity of ownership of any type, by any means either formal or informal.
I'he only provision dealing with regulatory authority over such diversity
is section 3(d) of the Act. It provides as follows:

“the programming provided bv the Canadian broadcasting system should In
varied and comprehensive and should provide reasonable, balanced op-
portunity for the expression of dif fering views on matters of public concern,
and the progrrtmmmg approved b\ each hroad< aster should I> of high stand-
ard using predominantly Canadian creative and other sources.” (emphasis
added).

C)ne can only assume that the Commission considers that its jurisdiction
to ensure diversity of views through a diversity of programming can bt*
stretched to ensure a diversity of programming by requiring a diversity of
ownership patterns. Considering the nature of vested interests involved in
this area of regulation, dne should be able to see a much stronger statutory
anchor to a policy which intervenes so directly in the affairs of the market
place.2

I he cases surrounding another diversity of ownership policy of the
CRTC reveal that the Commission is reiving on the Broadcasting Act for the
font of its authority to influence and control patterns of ownership. Since
the early years of the CRTC, there has been a policy of not permitting «
company to own more than one CTV affiliated station unless special com-
pensating circumstances existed.*’ lu Decision CR TC 72-3UW», the Couii-

Ihr |mdit\ . hrsi staled in l)e<isioii ( K1C 70-1 X>and repeated in Dec isioii 72 370. was ail expression <{
( milmission approval ot attempts in Ihompson-Kioup mieiests to divest then I|>ioad<astmg outlets In
( KI( Deiisioii 71-H7.the ( onimission denied a Hanstci ol shaies in a <alile undertaking to a 1hotnpsim-
Utoup holding iompaiiv. reiterated the statement itied ill the texl. and added, the ( omilllssion tonlmucs
to <(insider that su<h separation is a desirable ob|eiti\e. Ihe CKIC engaged m siimlat posturing in
Dei isioii 73-452 Altei apptoving a ttansler ol shales in ( k<)Y Itd to a numlx-ied Ontano «ompam.
the (loinmission noted as an aside that Soulham I’ress 1.muted, wini h owtied a (ham ot newspapel dailies,
pattu ipated in the imnetslnp ol ( M >\ through Srikitk Ifoldings Ihr <oiiiuussion look Ihr op|>oituuiH
to tr|M-at its i oik ci ns alMiut su<h imu rnttation and toiittol ot thr mass media

« llns lommeiil has nothing to <lo with how desiraNc the oble«lives ot the (ouimission mas have Ik-cii
\s a statlitorv Ixxh . its at ttotis and [>oll«ics must still Im mini vnrs its expiess oi unplied [iii is<Inlion

I hi poll«v .utualk predates the ( KI1< but the HIM. applied it .is a tulr without s|>e(lal exemptions
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mission reviewed recent share purchases by a corporation which ef fectively
put it in breach of the affiliate separation policy. The Commission insisted
that it needed to:

.. .maintain supervision of the ownership and control of licences of broad-
casting undertakings which are owned or controlled, directly or indirectly,
by companies whose shares are traded on the public market.

The Commission stated that it had a right to exercise such supervision
to ensure a diversity of ownership “to enable the objectives of the Broad-
casting Act, particularly those of Section 3(d), to be achieved.”

In a more recent case-", Baton Broadcasting Ltd., the owner of the
C 1V affiliate in Toronto, attempted to purchase a majority of the common
shares of CFCF-TV, the Montreal affiliate of the same network. The Com-
mission, in a split decision, denied the application as it could not find
sufficient compensating benefits in the proposal. Both the majority and the
minority commissioners appear to have regarded the Commission's regu-
latory jurisdiction, as delineated in section 3 of the Broadcasting Act. as
statutory authority to supervise all aspects of the broadcasting system which
would affect, either directly or indirectly, the policy contained in that sec-
tion. Therefore, the Commission regarded itself as being seized of the
statutory authority to prevent a particular concentration of ownership likely
to reduce the diversity of programming.

In light of these two decisions it is difficult to see how section 3 of the
Act could have been used to support newspaper/broadcasting cross-own-
ership regulation. While affiliate independence may lead to programme
diversity ,-7a separation of newspaper and broadcasting interests need have
no relation at all to programming. The only alternative argument is that
the entire fabric of the Broadcasting Act both envisions and authorizes such
regulation.-*

7Det isiim ( RI( 7Mt>t>‘l |ohn B Bassett. the imiin <| Baton Broadcasting wliuli owned (I 1()-1V in
loronto. was attempting to purthasc >4 pettent ol ( K I 1V own>*d I\ Multiple Aiiess Itd and |j
(Muent ol (I'IN 1V m loionto Multiple also owned an AM and hM station in Montreal

- In an article written .ilhuii the Huwetl decision great doubt is tast ulmhi the relevance ot attillate inde-
pendent? lo protraine diversity See Wilkie. | S lhe ( RI( and Conicniraiioii ol <)wneiship hi Ca-
nadian Broadiasimg |he Bassett Decision. An | ntertam Response (19791. M | | hu | [lit. I"57
(See especially at pp [t>*i-t>7 and p 171)

Iwo tetenl cases. ( KO) limitni , 1In Qurrn. | I™7* | S< R 2 (S( (.land (immillili Hnxiiliti\li>iu Impili .
(HIt.. 1198311 t.(~ 182 (F ( \.). have In>h endoised a vetv wide vtew ol the poweis ol the ( ommission
conterred as a netessai vmeidem to the c>bjec lives set out hi see lion ol the ii'tiitg ,b / (See lespcc tnelv

pp Il-14-and pp 191-93)

-"II1 the Huwrtl decision the ( KI1( suppliteci the validity ol Us attillale separation (xilicv on this yerv
foundation:

I lie (aimmission considei s that Parliament m | Ile Himuli u\tmg Ai | as enat letl. made cleal its intention
that the hroatliastmg system should stiengthen and enhance the open, dcmociatli |«ilitual system
anti tultuie of (ailad.t thai .itteii/etl In lieedoin ol explession. thveisilv ot taste, anil the availability
ol the puhlit ot the widest {tossitile opinions | Ins intention pel nieates the enlite fainit ol the \tt
(titilli \ufnu. tooluole 2b at p »
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A NEW DIRECTION

Direction PC-2294 came into effect on July 29, 1982. From this time
until the point of writing, six newspaper/broadcasting cross-ownership cases
have been heard and decisions have been rendered by the Commission.I*
Five of the cases involve a different publisher of a daily newspaper and
each decision seems to explore a dif ferent aspect of the direction.

The directive itself is quite lengthy,3 but the Commission divided it
into a five-part inquiry. The following interrogatories were incorporated
into the “Notice of Public Hearing” for each case:

““Decisions CR I C XIV-'»H7. H."Mi'th. H.3-b7'>. 8:CH7t>. NM>77 and H.3-77:V Piesumablv these are bin the hisi
o( a series ot cases to Ik-considered under the directive. |1Ins quotation (rom the Semoi Vice-President
of London Free Press Holdings Limited ai one of die cross-ownership healings discussed. infm. pro« ;,ies
some indication of the numlier of cases \ei to come.

Ibis is the fust of wii.it conceivablv could lie a series, even a continuing saga, of licence renewals
ton mg us to jiistit\ our continued involvement m broadcasting under the cloud ot the- directive
IFrom Public Hearing CRM lianscriptot Proceeding. Vol. 2. Hull. Quebec. March I. I9H3 (at p.
79.)

It should Ik- noted that wbile die- initial cases In-tote die- CRI1C have lieen dec ided. ai the time ol wiitmg.
the legal status ol the dltec live itself is on appeal to the Fedeial Court ot (.anada Vpplications to the itlal
and appeal dtvisioii ot the Federal (amit were tiled on Fehruai\ Il. 1983 and August IM 1983 resjK-c tivelv
hv the New Brunswick Kioadc astuig Co. I united

"™ 1his Oireclion inav Ik-<ited as the Diintinri Inthe IR K on Iwur ami Rrnriral n) Rtnathn\tmg l.nrn<r\ In
Nail\ Xru \ptiprt I’rtifnirtoi\

Delillltions
2. Foi the purposes ol this Direction.

‘dailv. newspaper” means a newspaper that is generallv published and circulated five ot more davs |k-i
week; and “"proprietor ol a dailv newspapei means a person who. m the opinion ot the (.oimmssion. alone
oi |omtlv oi in concert with one oi more othet persons, ellectivelv owns oi controls ot is m a position to
c-ttec nvelv own or control dltec tlv ot mduectlv an eutei pi iscengaged in the public ation ol a dailv newspa|K-t
and includes, where the entetprise is a coipot.itMm having share capital, a fieison who. lit the opinion ot
the ( mil mission, alone or |omtlv oi ill conceit with one oi more othei jk-isons, etlccnvelv ow us oi controls
ot is m a (»osilion to etteclivelv own oi conllol the cot[Mitatiou. whethei duectlv through die owneislnp
ot shares ot the coi |kiiation ot inchtectlv tliiougli a Itust. a coinratt. the ownetship ol shares ol am olhet
coi potation, the holding ot a signiticaut [»oinon ot the outstanding debt ot the cot|>oialion cn-liv an« othet
manner whatever

Direction

i 1be Canadian Radio-televisioii and lelecomuuimc atioiis ( oimmssion is hetehv clitec ted dial, on and
allet |ills 29. 1982. biilade astmg lieenc es inav not Ik- issued and tenewals i3 bioadc astuig liecmes inav not
Ik-glanted to an applieaut wtio is a meilllk-i ot the class di sctilk-d in scclion |

I 1In- (lass ot applicants letei red to m sec lion <c(insists ol
(al the piopiletots ot dailv newspa|>ets. and

(bl the applicants who. ill the opinion ot the Commission, aie elleclivelv owned oi (ontiolled. oi air m
a |«»sitkhi to Ik- c-ttec tivelv ow tied ot controlled <lcctlv ot indu cillv. hv the propi letot ol a dailv new spapci
whe-te the malot clie illation atea <4 the dailv new sp.i|[K-i substantial!« enc outpasses the m.ijoi m.ii ket aiea
ser«ed ot to Ik- seiveel tw the bioadc astuig undertaking

i Wlkic the (.oniuussion is satisfied that a ic tus.il to giant a htoadcastuig licenie oi lenewal applied tin
hv an application ot the class desc iilkd in seclion f would Ik- coutran to oveiriding public ititetcst con-
sideiaiions taking into cousidei anon all lelevant lac tots me hiding conscipienc es that would adv ei selv altcct
set vice to the public oi it eate exceplional ot unreasi mable hatdslilp to the applicant and the level ol existmg
coui|K-tition in the aiea seived ot to Ik- served undei lhe tnoadc aslmg licence, the Commission inav.
notwithstanding section V giant a licence ot a lenewal theteol
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1) whether the broadcasting undertaking is effectively owned or controlled
by a daily newspaper proprietor;

2) the major circulation area of the dailv newspaper,
3) the major market area served bv the broadcasting undertaking;

4) whether the major circulation area of the daily newspaper substantially
encompasses the major market area served by the broadcasting under-
taking;

5) whether failure to renew would be contrary to overriding public interest
considerations taking into consideration all relevant factors including:

a) consequences that would adversely affect service to the public;

b) consequences that would create exceptional or unreasonable hardship
to the applicant; and

c) the level of existing competition in the area served under the broad-
casting licence.

For the sake of convenience, and to accord with the issues raised in
the cases already decided, this inquiry has been shortened into three main
issues; effective ownership or control, market overlap and public interest
exemptions.

(a) Effective Ownership or Control

Section 3 of the direction prohibits the CR 1C from issuing or renewing
the licences of applicants who are members of the proscribed class set out
in section 4. Section 4 describes this prohibited class of applicants as:

a) the proprietors of daily newspapers; and

b) the applicants who. in the opinion of the- Commission, are effectively
owned or controlled, or are in a position to be effectively owned or
controlled, or are in a position to Ik*effectively owned oi controlled
directly or indirectly, bv the proprietor of a dailv newspaper ..

There have been three cases dealing specifically with section 4(b) ol
the directive.*2 They are Decisions CRTC 83-567, 83-675 and 83-773. In
all three cases the direction was held by the Commission to be inapplicable
to the particular applicant as it was not “effectively owned or controlled In
the proprietor of a daily newspaper”. An examination of these decisions
will reveal how section 4(b) has been interpreted and how tlie particular
licensee escaped its application.

In the Southam!Selkirk™ case, the first ol the six to be considered under
the direction, the four applicants, all wholly-owned bv Selkirk Connnuni-

1ISec tuin 2 ol the- dim lion prov ides definitions for the terms "dailv newspapei and “propi letoi of J.dailv
newspaper”. Neither of these terms have been the sublett of significant anahsis to date—in Ihe hearings
or in the de< isioiis rendered Ihere have fieen no applu ations <onsidemi 1» piopiletorsof dailv newspapers
under s 4(a).

| have named these lases altei the newspaper broadc asling cross-ownership al issue Ihe\ aie the Sou
thorn \rlkirk. Thompson ( uhlrx’ur and Mutlrati Huiitri I K \ lases ies|>ei nvelv

"Deiisioii < 1( 83-T>h7 C>ne cannot sa\ that the dim tion was applied' mthis »ase as die applu ants weie
seeking approval for a transfer of shares rathei than issuance Ql renewal of a license Lhe duection was
considered because the licences involved were about to expire and the translei of shares was lecpiesied m
an attempt to avoid its application.
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cations Limited (Selkirk), were requesting CRTC approval for two sets of
share transfers. Two hundred voting shares of Selkirk held by Southam
Inc. (Southam) and 1,400 voting shares of Selkirk held by seven separate
shareholders were to be transferred to the Canada Trust Company. The
eight beneficiaries of this trust would each be beneficially entitled to 200
shares but all 1600 shares were subject to a voting trust agreement. This
transfer would leave Southam with 20 percent of the voting shares of
Selkirk and 38 percent of the non-voting shares.“ As Southam publishes
a chain of daily newspapers which, as the company acknowledged in its
intervention, substantially encompassed the market area of many of the
twenty-one radio and television stations involved,”” the CRTC had to de-
termine the status of the applicants vis a vis the direction following such a
transfer.

In order to determine whether Selkirk, as 100 percent owner of the
licensees, was itself “effectively owned or controlled ... In the proprietor
of a daily newspaper”, the Commission canvassed common law cases on
corporate control and devised and applied a two-part examination of legal
and de facto control. According to the Commission, the primary test of legal
control is:

the legal abili(\ to elect a majorit\ <t the Board ol Directors oi acompany.
either b\ the holding ol sufficient voting securities for th.it purpose ot I3
some other legalh enforceable means such .is a \oting trust agreement or
other contractual arrangement.*"

The Commission’s test for dr facto control is to be applied in circum-
stances where legal control does not exist. It involves examining factors
which allow for:

direc t influence over the running of acompanv's af fairs, sue h as the holding
of significant debt or a commerc ial relationship through \shu h a dominant
influence can be asserted over a company, hmallv. the courts have further
recognized <r facto control to exist m the hands of the shareholder group
having the plurality of votes in widely-held companies where geographical
or numerical dispension of other shareholders makes it virtually impossible
for those other shareholders to aggregate their voting interest so as to asset t
legal control over the company/7

I he Commission went on to add further flexibility to the dr facto control
test:

In the Commission's view, the grounds set out herein fot determining ef-
fective or drfat Incontrol are not meant to be exhaustive and. in any event,
each case will have to In* decided on the basis ol its own panictilai lads.""

“lhdl . at p |

' Ihere was no |)ul>li< hearing toi this case lins inhumation was obtaine d liom the Intri xciilion hlccl h\
Southam Inc on |une IW.i tc [I'lihlie Notice- IWII-W (at p <.!9 Also containc-cl hi the- inic ivcntion
is the- tact that, at the- tune. Southam Inc puhlislu-c! I'>claih newspapers in Canada (at p

""Supra, footnote at p
"hut

“thill . p 1
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The legal control test used by the CRTC is a very common one.** It
is premised on the fact that most business association legislation and cor-
porate by-laws vest the power to manage the affairs and business of a
corporation in the Board of Directors. In the absence of cumulative voting,
the directors of a corporation are elected by a majority of the voting share-
holders. Therefore, whoever owns or controls the votes of the majority of
acorporation’s voting shares is in a position to elect the Board of Directors.
The key is that these votes are being directed through legallv enforceable
means such as owning a majority of the voting shares or securing a con-
tractual or trust arrangement which gives control over voting for directors."’

The Commission’s test for effective control also contains no novelty."
Without the legal ability to do so, the holder of less than 50 percent of a
corporation’s voting shares, is determined to be in a position to effectively
control the business and affairs of acorporation because circumstances are
neutralizing a sufficient number of the votes of the remaining shareholders.
Those neutralizing circumstances may be present naturally, such as when
voting is not uniformly difficult for all. These circumstances may also exist
through the politics of corporate influence, such as when the Board o(
Directors feels obliged to follow the dictates of their major client or the
holder of ? laige corporate debt.

The application to transfer shares into a trust in the Southam/Selkirk’-
case represents a successful attempt, certainly in the CRIC s view, to render
groundless allegations that Southam was in a position to effectively control
Selkirk Communications Limited.n The 1600 voting shares in the trust
were made subject to a voting trust agreement, the effect of which was as
follows:

All class B voting shareholders except Southam have entered into a voting
trust agreement dated April 20. and deposited (subject to CRId ap-
proval) their shares with a trust companv to consolidate their voting rights
into one block of SO percent of the voting shares. All shares in this block
will be voted together bv the trustee at the direction of the participating
shareholders beneficially owning a majoritv of the deposited voting shares.™

"'See \1.XR r Aaron's Ladirs Apparel Ltd. ft al. (1967). bO D.l.R. (2d) 448 (S.C.C.). (See especiallv .n >
450). In (his <.isc (lit- Supreme Court ot Cuii.ki.i held that (he ownership of 50 |k i<cut ot ,i iorp<ir.ition s
shares and seivmg as corporate president did not amount to legal control ot the companv

“’An example ot contractual control o\et a broadcasting outlet tan In- found in Decision ( RI( HI-750
In (his iasc a lending institution whu h pure based 30 |>eiien( ol the voting shares ol a cable companv was
given the legal right to eleet three ot the company's live directors. Ihe Commission considered (hat control
over the licensee had passed to the purchaser ol the shares.

"It is not even novel to the CR 1C. In the background papet to the C.RTC. Ownership Stnd\ a lesi identical
to this was used (supra, tootnote Hat pp 1-2). hoi all example ot a CRIC decision where the issue ot
effeetivc control was considered piioi to the direc live see Decisioii CRIC, 72-3 Iti. | his ease- involved an
umecorded ptmhase ot shares.

iJSupra, footnote 33.

41There were more than |ust allegations ot effective control 1he Kent Commission actuallv threatened
Southam Sec the Kent Commission supta. footnote 7 (ai pp 439-40) where the commission noted that
Southam owned 30 percent of the voting stock of Selkuk and went on to state

I be fact nonetheless is that Southam is the largest shareholdet and could, it it chose to cxerc isc
the |mxvci. impose its will on the operation ot Sclku k 1he proposed legislation's definition ot control
would make it plain that Southam is required to sell its interest in Selkirk

44From: Southam s intervention, supta, footnote 35. at pp. 1-1 to 1-2
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In other words, the effect of CRTC approval of this transfer of shares,
with the proposed voting trust agreement attached, would be to reduce
Southam’ voting interest in Selkirk, from 30 percent to 20 percent of the
voting shares, and to unify into a single block all remaining votes.4”

As the Commission could find no other arrangements, contractual or
otherwise,4* which would increase, or put Southam in a position to increase
at a future time,4 its control over Selkirk, the federal regulator decided
that the direction: “would not apply in respect of the broadcasting under-
takings operated by companies controlled bv Selkirk.“’8

The Thompson!Cablei'iie*" decision also involved a determination prem-
ised on the CRTC’s interpretation of the "effective ownership or control”
provision contained in section 4(b) of the direction. In this case. Cablevue
(Quinte) Limited (Cablevue), a cable company serving Belleville and Tren-
ton, Ontario, was seeking a five year licence renewal. The cabinet direction
was involved because:

Cablevue is owned 50 percent b\ Morville Holdings l.united (Morville). .i
holding company owned and controlled by area residents. |he remaining
fit) percent of cableview isowned b\ Kenthom Holdings Limited (Kenthom)
which, in turn, is whollv owned b\ the Peter John Thompson |Irust (IWifi),
a trust established b\ Kenneth K IThompson for the benefit of his minoi
son. Peter John Thompson. Kenneth R. I hompson. indirectly, controls the
Canadian Newspapers Compam Limited which is the proprietoi of the
“Intelligencer”, a dailv newspalier published in Belleville.™

As the quotation above makes apparent, Cablevue is ultimately con-
nected to the publisher of the Intelligencer. Thompson Newspapers l.im-

&

"Aoording to the voting mist agreement ltit* shales. sulked thereto. «onld onl\ 1k- vot«-d in aooidanic
with ih«' express diicdions ot .l majoritv ol tht- uiisi s «iglit lk-iic-luijiics As Southam was lo maintain its
light to nominate onl\ two ol t<-n dim tors to the Board ol Diredors. the voting 1llist agieeuicnt would
ilcarlv put Southam into a mmoiilv |>osition In addition to this the ioi[)oialc In-laws ol Sclkii k ( <m
muiiHations Limited required that lundaux-ntal ihanges to the 101 (»oration mpmed a majlotits ol titi 1
peuent ol th« voting shares i.ist Iherefore. Southam tould not veto anv fundamental (hanges S«<
Southam s inletvention. \upra. ItHitnote ;V> at pp .>2to .VI

**|t was stated hv Southam and aoepled hv the (.Kit that

So arrangements ol anv soit. mi luding shareholder agreements, shate options, loan agteements.
business relations, dim torships. veto [lowers and quroum requirements provide to Southam anv

regardless ol what realistu t«st ot definition mav Ik- applied Ilhul .at > I 1l

1 lhe phrase m a [>osition to" is part of the ell« live ownership and «outrol inquiiv the | KM must
IN-tfoim m anoid with sedion t(I>) ol the duedive While it has not Ikiii the sul>|<-d ol analvsis in the
directive ias<-s to date, ptesumahlv it is appluahle 1l the situation wlieie (lit putative ownei ot lontiollii
ol a license«-, fiv a me« lianism suth as an option to punhases shates. has the means to ai quite Ugal 01 th
Idiln ownei ship ot ioutrol S« lot example. th<- eat Iv «ioss-ow nei sInp iase ol I>isioii ( K I ( 7t M/ wlien-
an agieement to ltansfet shates «ontained an option to aiqgime additional shales 1he ( omniissmn dis
allowed tin translei as it was ionieini'il that the option lo puiihase additional shates put the putihasei
"m a (Hisition to" exenise U'gal «onttol ovei the I>road«asimg outlet

*Supra, footnote 'W. al p <
«‘Deiisioii ( Ki( n:*i7->

“lhul .at p |



MEDIA CROSS-OWNERSHIP 273

ited. Therefore, to determine the licencee’s status in relation to section 4(b)
of the direction, one would have to trace each of the linkages between
Cablevue and Thompson Newspapers to determine if the publishing com-
pany owns or controls or effectively owns or controls the cable company.
In fact, the CRTC determined that the directive had no application to the
present licensee without proceeding beyond an examination of the share
structure, shareholder agreement and course of business management be-
tween Morville and Kenthom/1 These three aspects of the relationship
between the joint owners of Cablevue were subjected to the legal and de
facto control test developed in the SouthamlSelkirk case.2

While considering the legal control of Cablevue, the Commission noted
that the share ownership of the cable company had been equally divided
between Morville and Kenthom since its original licence was granted in
1965. Also, the original shareholder agreement between the two holding
companies gave each the authority to appoint three of the six board mem-
bers and two of the four corporate officers. Additionally, the Commission
noted that the shareholder agreement contained a consensual arbitration
clause to be used to settle unresolved differences involving corporate de-
cisions.

The CRIC studied the de facto control of Cablevue and found that
there were no other arrangements affecting voting rights between the joint
owners, there was no evidence that Kenneth R. Thompson exercised a
dominent influence, either directly or indirectly, over the licensee’s affairs,
and that the daily business of Cablevue was, for the most part, conducted
In Morville.

After reviewing all of the foregoing, the decision of the federal reg-
ulator stated:

... the Commission is satisfied that effective ownership and control of the
licensee does not reside in Kenthom. I he Commission concludes, therefore,
that Cahle\ ue does not fall under the prost ribed class of applicants described
in section 4 of the Direction, and that it is not necessary for the Commission
to determine whether the Peter John Ihompson Trust (19H5) is effectivelv
owned or controlled bv Kenneth R Thompson. "

MMerelv as a point of interest the other linkages should lie hneH\ reviewed Kenthom is whollv owned In
the Peter [ohn lhompson Imst (I'Wi'j) the sole benehciar\ ol the trust isthe 17 vear old son of Kenneth
K 1hompson [lhe Irust is mdependentlv administered hv mo trustees apM>mted hv its settlor. K R
Ilhompson Petei [ohn Ihompson will become entitled to the income ot the trust when he reaches his
21st birthdav and the <apnal will vest m him at age 30 | In- trust, whic h is irrevocable, owns onlv Ml percent
ol the issued shares ot Ihompson Newspapers and no other shares m am other companies which publish
dailv newspapers lhompson Newspapers is a public compan\ the shares ol which are traded puhliclv.
Voting control ot 1 hompson Newspapers isin Woodbridge Companv | imited (Woodbridge) 1he ultimate
control ot Woodhndge is hi Kenneth K I hompson 1hisinformation was disc losed bv those who apjieared
at the public hearing on I>ehall ot Kenthom Holdings |td See Public Hearing CRTC. Iranscript ol
Proceedings Vol 2. Hull. Quebec March 2. 1981 (at pp 20b-2IH and 224-225)

*mSupra, footnote -I'* 1he Commission quoted the test m its entire's (at pp 2-H)

.at pp 5-b



274 U.N.B. LAWJOURNAL « REVUE DE DROIT U.N.-B.

The Commission went on to give Cablevue the maximum period of
licence renewal.

The third case involving section 4(h) of the directive closely paralleled
the preceeding facts, analysis and decision in a number of respects. In the
Maclean-HunterICFCN case, 4the CRTC applied the same legal and defacto
control test to similar share structure and shareholder agreement arrange-
ments between Maclean-Hunter Limited (Maclean-Hunter) and the To-
ronto Sun Publishing Corporation (Toronto Sun) and decided once again
that the directive did not apply.

In the present case. CFCN Communications Limited (CFCN) applied
to the Commission for licence renewals for two AM radio stations in Calgary
and for a Calgary television station with eleven rebroadcasting outlets lo-
cated throughout southern Alberta and British Columbia. The cabinet
directive was involved because CFCN was wholly-owned by Maclean-Hunter
which owned 49.7 percent of Toronto Sun. Toronto Sun published three
daily newspapers, one of which was the “Calgary Sun”. The Commission
enumerated the issue raised bv these circumstances in this manner:

A central question arising from the Direction is whether. In virtue ol this
4'*7 percent shareholding or In am other means. [MadeanTiunter| tan
Ik- said either to have, or Ix‘in a position to have, effective ownership or
control directlv or indirectlv ol [Toronto Sun). *

Therefore, inorder to determine whether CFCN was ef fectively owned
or controlled bv the proprietor of a daily newspaper, which served sub-
stantially the same market area, the Commission had to determine whether,
as a result of the ownership and other arrangements between Maclean-
Hunter and Toronto Sun, Maclean-Hunter was the proprietor of the dail\
newspaper, “Calgary Sun.”™

Ihe CRTC began its inquirv bv examining for legal control. It noted
that Maclean-Hunter owned less than 50 percent of the voting shares of
Toronto Sun and that the recently amended shareholder agreement be-
tween the two companies’ provided that Maclean-Hunter nominate onlv
two members to Toronto Sun’s twelve member board of directors and that

"l)e<ision ( K< HS-773
"lhul .at p 2

m'Ulule il did not ,ip|>e.ii to Ik- treated as sudi, at the healing ol in the Commissions appioath to the
iase. this is. presumably.a slightly di! teicut issue than the one iaised ill the piev lous two 'elle* live ownei ship
oi iontiol <ases Bv examining the ownership and «ontiol linkage lielwccn Mai lean-11unici and I<nonio
Sun tli<- Commission was Irving to determine it. undct the difettive. Matlean Unnici was the piopncloi
o| a daily ncwspapei lhe tlirettion supplied its own definition toi Ilie phiase propnetoi of a dailv
iilewspafM i Imi. fumi all lutiliations. it was. Imi the most pail, ignoied

I he agieement was alliended lietween llie ilose ol the heaiuig aliti the annoimi enieiit ol thé ( KI( s
decisimi New seiiions were added and theé ai mugemeni was eMeuded tot a luilhei live \e.us (Su/nn.
tooinoie >tatp 1



MEDIA CROSS-OWNERSHIP 275

Maclean-Hunter was required to approve the state of remaining nominees
put forward by the board for election.™

De facto control of Toronto Sun was explored by the Commission by
reviewing the shareholder agreement as amended™ and by examining com-
mitments made by Maclean-Hunter which would keep the two companies
at arms length. The Commission concluded that the result of the amended
agreement was that Maclean-Hunter was effectively prevented from com-
bining by any means, legal or informal, with other shareholders to vote in
additional Maclean-Hunter appointees to Toronto Sun’s board of directors
and control its daily operations. The five assurances made by Maclean-
Hunter to keep itself and CFCN at arms length from Toronto Sun*" were
incorporated into all of the licences as a condition of their renewal.

lhe CRTC concluded:

In view of all of the above factors, [legal and de j(icto\ the Commission is
satished that (Maclean-Hunter) does not effectively own or control, nor is
it in a position to effectively own or control, the Toronto Sun Publishing
Corporation. The Commission concludes, therefore, that Maclean-Hunter
Limited is not the proprietor of the “Calgarv Sun™, and that CFCN does
not fall under the proscribed class of applicants described in section t of
the Direction.h

(b) Market Overlap

Section 4 of Directum to the CRTC on Issue and Renewal of Broadcasting
Licences to Daily Newspaper Proprietors qualifies the Commission’sapplication
of the direction to those newspaper/broadcasting cross-ownership situa-
tions:

whet* the major circulation area of the daily newspaper substantially en-
compasses the major market area served or to be served by the broadcasting
undertaking.¥

The quorum for 1 meeting <{ loronio Sun's Hoard of Directors was mx and this remained when die
parlies entered into the shareholder agreement. |fie agreement, referred to as the Standstill Agreement,
was entered into on March 10. I0H2—very shortly after Maclean-lluutei pure hased 40.7 percent of the
voting shares of loronto Sun. Ihe h\e veai agreement raisecf the Sun's Board of Directors to twelve,
restricted Mac lean-Hunter s nominees to two and provided that the dailv business of the newspaper pub-
lisher would Ik- supervised bv its own Itoard of directors |he agreement was discussed at length at the
hearing See [I'ublic Hearing CRIC. Iranscript of Proceedings Vol I. Calgarv, Alberta. Mav 24, I9H3
(especially at pp. 20-23 and pp (>4-»>H|

The amendment to the Standstill Agreement maintained the two nominee restriction to loronto Sun's
Ixiard of directors and it added that:

in anv event.the Board of Directois of the loronto Sun shall not me lude moie than two persons
who are direc tors, officers oi employees of Mac lean-llunter or any of its subsidiaries. {Supra, footnote
4 at p. 41

""At the- hearing. Mac lean liuntet made nine separate assutances and the Commission ieeluc ed oi combined
these into a licence condition that Maclean-lluntei remain restricted to two nominees to loronto Suns
board; lotonto Sun will not restrain the financing of ( K Vs broadcasting operations: CFCN will not
operate out of the same location as the "Calgarv Sun"; the "Calgarv Sun "and ( K'N will continue to
lemain editorially mde|>endeiii; and that ( K X and "(.algaiv Sun will not share anv management jh-i-
sotinel (lhul at p. ™).

«"'Ibtd

‘'Supra, footnote |
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As previously stated, the direction has been considered on six occasions
before the CRTC. In three of those cases, substantial overlap of the market
area, of the daily newspaper and the broadcasting outlet involved, was
acknowledged to exist*' or the existence of such overlap was specifically
unchallenged® bv those who intervened on behalf of the publisher of the
daily involved. In the remaining cases the overlap issue was challenged and
in only one instance was that challenge accepted by the CRTC as a ground
for exempting the licencee from application of the directive. Only the
successful challenge will be discussed as in the other two cases the CRTC
did not specifically discuss the market overlap issue in its decisions.'*

The London Free PressKk.KNX'*' case arose because the AM radio station
in YVingham. Ontario. CKNX Broadcasting Limited, was wholly-owned by
Wingham Investments Limited which was a wholly-owned subsidiary of
London Free Press Holdings Limited. This second holding company was
the proprietor of the London Free Press Printing Company Limited, which
published the daily newspaper, the “London Free Press”. |bis daily was
published about 100 km. away from Wingham in London, Ontario. Because
the radio station was located so far away from where the “London Free
Press" was published, and due to the fact that CKNX claimed that its
listeners were situated in pockets of high concentration which surrounded
Wingham in a donut-like fashion, the CR TC was forced to grapple with
the terms, “major circulation area"”, "major market area” and “substantially
encompasses”. The Commission’s resolution of this case of fers no definition
for the terms listed above. After examining the evidence submitted by the
applicant the CRTC held that:

while there ma\ lie some degree of overlap lietween the major circulation
area of the “London Free Press” and the majot market area served In radio
station CKNX. the Commission is satisfied that the majoi <ir<illation area
of the London Free Press tlor\ not substantially encompass the major market
area served bv CKNX."7

hMn iti<* / humpsoni.ubln'uf tase .tint the l.unitoti hee 1‘irw (H ’l tase. (to Ik- <iiscussed m/inlImarket overlap
was admitted during the hearing. See respettivelv: lianstript, \upm, footnote "> (at p 'I'll) and Puhlit
Hearing CK IC lianstnplof Proceedings. Voi I, Hull. Quehet. Man h I. 1°'WH (at p. 11'»).

MIn the Soulhum Selkirk <ase, Southall) Ilit in its intervention spetihtallv stated that il was not thallenging
this as|H-<t of the duediw See Intel\enlion \upiii. footnote V> (it p \ \)

""As pteviouslv disi ussed. in the \ltirlean lluntei <,K V lase, application of the direttive was mled out as
Mat iean-Huntei was held. I3\ the Commission, not to lie (lit- piopnetoi of a dailv newspapet \t the
hearing. Mat lean lluntei had argued that the limitation area of the "( alg.uv Sun 'did not suhstantialK
entoinpass the inaloi market area of t. K A- \M and ( M V I\ as the d.uh was a titv" papel and the
hioatltastmg untiti takings served the area in a leglonal fashion Set- Ilaustiipt. \tipm. loolnote ‘<8 (at pp
21-29) In the Irving V H HriMitilisting tase (the fatlsof which to In (list ussiti 111/111)) the president of New
Biunswitk Bioadtasimg (ompam Ltd. thallengetl die vagueness of (Ins pinvision and refused to ailmit
the existente of m.iJoi maiket oveilap lietween the Saint |[ohu liewspa|>ei.the Fveiling limes-<.lolk .iikl
( HS| 1V in Saini |[ohli OL substantial ilupiitation of mar ket lielween the piovmt tal dailv. the lelegtaph-
|ou Wi.il and ( 11S|-1V anti its seven teliroadt astmg stations In its detisu i.the ( KI( sunpiv stateti that
n fountl as a fait that the m.ijot tut illation of the two newspa|M'is sufistantiallv entompassetl the majoi
maiket aiea o! the hroatltastmg undeitakings at the regional and at tin- piovmt tal level See Detision
<k I< H<t)p® (at p ™1

“ilet isioii ( K I ( m=<i>77

Ibut (at p 2) (emphasis in onginali
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One can only glean the definitions accorded to these phrases by ex-
amining a lengthy exchange which took place between counsel tor the
CRTC and representatives supporting the licencee, during the public hear-
ing for this case.** From this exchange it would appear that the Commission
regarded the “major circulation area” of a daily newspaper to be “the areas
where the greatest proportion of newspapers are read by inhabitants of
those areas.”®T o discern the distinction between a paper’scirculation area
and major circulation area, the Commission was apparently ready to ex-
amine and compare the circulation figures available, through the ABC Fact
Book70 of all newspapers available in an area under review. These figures
were used to allocate market shares, per newspaper, for each subsection
of the area reviewed. By examining the relative sales for each subsection
of the total circulation area, the Commission could determine adaily's major
circulation area.7L Also considered relevant were the figures available from
anewspaper as to which areas generated its greatest volume of advertising.

I'ne term “major market area” for a broadcasting undertaking seems
to be derived by superimposing a broadcaster’s major advertising market
and audience data, from BBM figures7* on a station’s technical contour,
or signal reach.7 It also appeared that a station's stated mandate, or who
it directed its news, opinions and entertainment at, was relevant to deter-
mining its major market area.’

The term “substantially encompasses”, for the determination as to
whether the major circulation area ol the newspaper substantially encom-
passes the major market area ol the broadcasting undertaking, appears to
have been accorded a rather plain meaning. The Commission is to deter-
mine whether one area substantially overlaps the other.7?

'm"See Publie Hearing CK 1C Iransenpt ot Priueedmg. Vol | Hull. CJuebe«x. M.mh |I. 198.< (at pp. 91-
H7A).

«"lbid . ai p 98

"As (lim loscd at tlu- hearing, the Audit Bureau ol ( lieillation does an audit ol e\n\ newspapei s letotds
and produces a publication relerred to as the "haet Book" [lhul. at p 94).

"'Counsel loi the Commission made her mquirv hi these words:

Could the (mint ol reference to determine major I>e the dominante ol the penetiakion ol tlu news
|>apcr ill a given lounliv oi eitv ot aiea. that is the ein illation ol the newspapei ielativetothciot.il
numltci ol dailies read ill that eonntv indcpciidentlv ol die pelieulagc ol the total eireulalion ol the
newspaper that it represents-

{Ibid .at pp 99-100)

Ibid . at pp 101-102. Also used to examine advertising markets was the Canadian advertising tales and
data publu ation

| hese- ligures are prepared and published bv the- Bureau ol Broaeieasi Measuiemem hoi example', data
oil who listens at what times

ulbid .esp at pp 114-115
TIM .. a: p. <

'Ibid . at p 110-117.
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In the London Free PresssCKNX decision, once the CRTC determined
that the newspapers major circulation area did not substantially encompass
the radio station’s major market area, it held that the directive was in-
applicable to CKNX Broadcasting Limited. The Commission, based on the
licencee’s record of performance, renewed its broadcasting licence for an-
other five years.77

(c) Public Interest Exemptions

Section 5 of the directive gives the CRTC the discretion to grant or
renew an applicant's licence request, notwithstanding the existence of news-
paper/broadcasting cross-ownership if the Commission is satisfied that:

... refusal to grant a broadcasting licence or renewal ... would Ik*«outran
to overriding public interest considerations taking into consideration all
relevant factors including consequences Ihat would adverseb affect service
to the public or create exceptional or unreasonable hardship to the applic ant
and the level of existing competition in the area served or to Ix- served
under the broadcasting licence ...7"

As their principal or alternative argument, in each of the six cases
where the directive was under consideration, even applicant, and those
intervening on their behalf, advanced extensive argument which they hoped
would convince the Commission that non-renewal of the licence under
consideration would I>e to the detriment of the public interest.7" In tlie-
following two cases, the Commission held that the applicant was a member
of the proscribed class enumerated in section 4 of the directive: it then
addressed the potential extension of its discretion to exempt the- applicant
under section 5.

The CRTC has extended its discretion under section of the direc tion
to grant a full renewal of a licence, notwithstanding the existence of the
cross-ownership proscribed in section 4. on onlv one occasion. In the London
Free Press/ICFPLm case, an AM radio station in London. Ontario, petitioned
for a licence renewal. The applicant, CFPL Broadcasting Limited (CFPL).
was examined under the directive because it was whollv-owned b\ London
Free Press Holdings Limited—the same holding compam which was <li-
rectlv linked to the London dailv newspaper "London Free* Press” in the
Loudon Free Press/ICKNX case.4 As CFPL could not dem that it was owned

TiSupra. footnote Mi. at p. S
:"Supiu, lootnot«' 1

7IMosi applic ants and interven«»stendered lengthv atgument pietnised on the tin«« <oinponents ot s<inon
5 oi the direction viz. that then service would ultimatclx Ik- leplaied with something m.nkcdlx inleooi
thev and then employees would suttei unreasonable haidship liom a toiced chxesiituie and tin lexel ol
existing competition was so high that a diveisitx ot soiikes ot inlotillation and xiewpimts \>as assnied

""DeCisioii ( Ki( Ns-itti

"'lh<- connection Ix-tween this holding companx and the dailx x»as dis<ussed Ik low liNitnote t*> \\hil<
these licences were not undei review at this time, n should Ik-uoied that ( H’l also owned I 1 I’l 1\l and
CIH1 -1V. Imiili operating hi London. Onlatlo
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by the proprietor of a daily newspaper, and as the broadcaster admitted
that the major market area of the radio station substantially encompassed
the major circulation area of the daily, the applicant and those appearing
on its behalf addressed most of their attention to the public interest con-
sideration issue.

In its decision, the CRTC reviewed the public interest arguments made
by CFPL and its appearing and non-appearing intervenors. They may be
briefly stated as follows:

.. .the absence of any evidence that failure to renew the broadcasting licence
issued to CFPL would lead to any significant increase in independent, com-
petitive and diverse sources of news and viewpoints in London .. .the area
now “enjovs a verv wide choice of independent, competitive, successful and
diverse media” ... each of the broadcasting undertakings for which it is
licenced provides a distinct and useful service to the communitv, operating
in complete and absolute independence of the “London Free Press” ... lhe
licensee stressed the high qualitv of its AM radio service in London ... the
amount of news programming it produces ... itsclose ties with the London
communitv (and) that non-renewal of the London AM station would bring
about a drastic cut in companv revenues and a coincident drop in the level
of service provided bv CFPL-FM ... [and] for CFPI.-TV as well as for the
AM, FM and TV undertakings in Wingham ..

Of the public interest considerations tiled by the Commission it ap-
peared to be most moved bv the applicant’s high quality of locally-oriented
news and current affairs service,” the strong relationship between the
station and its community8 and the “multiplicity and diversity of media
voices currently available to residents in the London area, and the resultant
high degree of competition.”8*

After taking into account all of the factors mentioned as well as the
applicant’s overall performance, the CRTC renewed CFPI.'s broadcasting
licence until 1988.8*

An exemption to the directive based on public interest considerations
was also considered in the In'ing/N.B. Broadcasting case.8 N.B. Broadcasting
Co. Limited (N. B. Broadcasting), an affiliate of the F.nglish language CBC

"e I hese wen- obtained from the decision itsell lhul. .it pp. 3-t>

"'Not onlv were CKPL's expenditures tor news coverage lughct than die national aveiagc. the station
produced twice as much news as its local competitors. (lhul .at p "™

MIhe Commission was impressed In the high numbei ot |xisiii\e—and the total lack ol negative—inlet
venttons \icording to one newspapel account, there were I’>wtmen interventions endoi sing the tenew al
See Halwig David, "Free Press is Mlowed to Retain Radio Molding", Clohr iitul Mini. August 1H. |A (at
p B71

' Ihe (omimssuin ai know ledged that theie weie | dtlleient bni.idcasting and lebictadcas!mg Itansimi-

available to local residents bv cable {lhul.. at p 1) In its intervention London Kiee Press Holdings l.imited
stated that there were 12 dailv newspapers available within the maiket area ol <KPl (See lianstnpt
\uprn. footnote b:t. at p 7b)

mSufnii. lootnote MO, at 7

“Decision ( k I(. H.S-bVi
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television network, sought renewal of its broadcasting licences for CHSJ-
TV of SaintJohn and the station’s seven rebroadcasting outlets. I'he eight
stations gave the Saint John licencee province-wide coverage.

The broadcaster ran afoul of the cabinet directive because N. B. Broad-
casting was wholly-owned by the New Brunswick Publishing Company Lim-
ited (N. B. Publishing), which was ultimately controlled by three members
of the Irving family of Saint John, New Brunswick.KKN. B. Publishing was
the proprietor of two daily newspapers, one of which, the “Evening Times-
Globe" served the City of SaintJohn, and the other, the “Telegraph-Jour-
nal” was circulated provincially. As cited earlier in this text, the CRTC held
that the major market areas of both the city and the provincial broadcasting
operations substantially encompassed the respective major circulation areas
of the city and provincial newspapers.8'

In its decision, the federal regulator canvassed the arguments raised
by the applicant during the hearing which it felt justified a licence renewal
despite the existence of the type of cross-ownership prohibited by the
directive. The licensee claimed, inter alia:

... that it would deprive the people ol New Brunswick, at least initially , of
access to CBC English-language television programming, as well as to its
own long established local and regional service, and would spell the ter-
mination of employment for a substantial number of the company's em-
ployees. It also argued that non-renewal would constitute exceptional and
unreasonable hardship to the applicant by forcing N. B. Broadcasting, which
established its service in 1952, to sell its assets at prices significantly less tli.m
their value and on a piecemeal basis: further, that removal of CHSJ- 1V
from the marketplace would severely restrict the level of media com|>etition
m New Brunswick.*’

After recognizing the contribution of the intervenors who had ap-
peared in support of and in opposition to the application, the Commission
discounted all of the public interest considerations offered bv the licensee
save the adversity suffered by the public by a sudden cessation of CBC
English-language programming if N. B. Broadcasting were immediatelv
forced to divest its interests in CHSJ-TV and its rebroads. For that reason
alone, the Commission renewed:

"N H Publishing was owned v |allies K living (40'i i. Aithm 1 living 140'i land k ( living I.milled
(20‘1 ) 1hr Commission noted, bui leseivcd ionimein on (lie l.id ih.it

another son ol k C Irving. [ohn I living, lontiols the Montton Publishing ( ompanv | imiteli

which publishes the " Ilines-1 rariM ripi”. a daily newspal>ci hi Momton. anil die | mveisity Press

New Brunswitk Limited which publishes the "(sleaner . a daily newspapei m Heilem ton (lhnl . at
p H) In its written briel to the CK 1( regal(lllig this case, the (.onsumeis xssimi.iiioii 0l ( .inaila
made this comment al>oul the relationship ol these media holdings to olliei living mlcicsls

| hese lompames are in turn woven into the living (>ioup ol some 1To companies which can Ik
tound in the CAIl.l RA lieteil listing program ol Stalistiis ( .inaila | lie tornitici ut tin gioup. k
(. Irving, is a resident ol Betmuda (hiomthct \(.s wiittcn mteivcntiou tiled on |anuaiv 14i*<
re Publu lieanng 19M2-14. al p I1)

"*Sufnu. iiMitnoie H5

Sufna, footnote K7. at pp 9-10
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. the licences for CHSJ-TV Saint John and its rebroadcasiers in New
Brunswick for a term expiring 1 January 1986. This term will provide
sufficient time for N. B. Broadcasting to rearrange its affairs or for other
arrangements to be made which will ensure that the people of New Bruns-
wick are not deprived of the CBC network service.”1

Thus, N. B. Broadcasting was given a 27-month renewal to “rearrange
its affairs or for other arrangements to be made ... [for] CBC network
service.” Presumably, permitting the licencee over two years to rearrange
its af fairs would permit the broadcaster to sell its assets or change its cor-
porate structure or operations such that it would no longer offend section
4(b) of the directive.9*

Reconciling the result in the London Free Press/CFPL case with the
Irving/N. B. Broadcasting case is not difficult. The factors which most im-
pressed the CRTC in the former fact situation were clearly not apparent
in the latter. Not only was the licence renewal in the New Brunswick case
strongly contested by a number of intervenors, the Commission had de-
termined, before it addressed the issue of the directive, that based on the
applicant’s record of performance, it did not warrant a full licence re-
newal."* | he level of existing media competition in New Brunswick was a
fraction of that in London, Ontario. Another factor which affected the
outcome of the Innng/N. B. Broadcasting case was the long standing desire
of the CRTC, the Department of Communications and the Premier of New
Brunswick that the CBC fmallv obtain its own Knglish-language service in
New Brunswick.14

CONCLUSIONS

I bis report canvassed the initial decisions rendered bv the CR TC
pursuant to the cabinet Direction to the CRTC. on Issue and Renewal of Broad-
casting Licences to Daily Newspaper Proprietors and examined the application
of the directive s provisions.The six decisions were examined in terms of
the three components of the directive—effective ownership or control,
market overlap, and public interest exemptions.

“'thut..it p 1

\ lleWsp.IpCl m<}><>m 1|><||2.n|k-c| HtCl till (1<<IM<JIl W.1S Iflc.lscd explained (IIf COIINIIOXCISN <.UISCtl I>\ lilt
pill.isc I<NII<I<IUI< its att.nis \ppaicntU .ionsumci and media spokesmen weie <lamimg lli.it ]].meant
tlial \ B Broadcasting had to sell its inteiests piivatclv (1 to ill< ( IH 1lie picsidenl ol the binaelc asting
<onipain ieluted (Ins inletpielation |lie iepoilei colei mg the storv >iitui/ed Ilie de<isioii as b<mg \aguc
and ambiguous Sec Wond.CIms. Cross-Ownciship Issue Still Kii hlom ( le.ned | [» thihinnn ml I\
\ugust 20. I'M3 (al p. ti) |be directive itsell contains no pov\ci looidci a <ll\estiluie ol am assets |be
Commission mat ouh leuew oi not icneu a Inelite in a case sueb as lllis

“ Siif/m. loolnote 87. at p 7 |be pteMous licence lencwal lot ( 11S|«1\ bad lieen loi less ili.in a lull
licensing penod loi the same leasou

mleivenlion lieloie the (.omimssion hi ibis case, the I'lemiel ol New Brunswic k <laimed tbat be bad lkcii
complaining about thbe lack ol CB( |>eisouiicl and lacililies hi the ptownce since Iteloie the ( KI( was
cieated See Ticmiei Blasts <KI( (‘blicies . I'lir IhnI\ (ilranri. hebiu.uv In. 1’181 (al p 1)
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While analysis of the impact of the directive on newspa-
per/broadcasting cross-ownership situations may be premature, | feel that
a few words must be said about the relationship of the stated objective of
the directive to the use of an effective ownership or control test to determine
undesirable affiliations between broadcasting and publishing outlets. The
directive stated that it was designed to foster “independent, competitive
and diverse sources of news and viewpoints in Canada.” Vet, the contents
of the directive sent the CRTC looking for the most overt forms of cor-
porate control and influence. Ifone accepts diverse and competitive sources
of news and views as a truly worthwhile objective, then one must go beyond
examining for actual or potential control over a broadcaster’s daily oper-
ations or dictation of editorial content or policy. There are many more
subtle forms of corporate influence."”The mediocrity and inaccuracy which
frequently results from affiliated sources of news and viewpoints may be
more dangerous than editorial dictation because it is so insidious.”™

Bv replacing the Commission’sad hoc approach with a policy containing
an effective ownership or control test we may have succeeded in legitimizing
ownership patterns which could have I>een eliminated or reduced ever time.

' hoi example. ill the Thompsonl.uhlmii i.im die ( ommission seemed \er\ 11l«0ll«fined .ilxuil die ta<(
dial K K Ilhompsou Inmself was I'lesideni ot kentliom Holdings I milled \ ue-I’iesidenl o! (ahlcwie
(Onlinei I.muled and ultimate londollei ot Itiompson \evxspap«is limited thiough anolliei holding
(oilip.un It also seemed distuibmg that one ot the two n uslees ot the I’etei [ohn lhompson liusill* i
was also \ uel’irsident. lieasuiei and Seilet.in < krnthom Holdings (Supra. footnote M at pp JtJ

Hi

' | suggest that all newspap«t hioadiastmg «ioss-ov\nerslup situations wheie theie is siiltsl.mii.il overlap
ot the respcilive mall.et areas should haw Ix-en ptohihited unless puhlii mletest <onsidetations smiilai
to thosi' ill seitloll ot th< duel lion justified a Inellce leiu wal



