43

Consumer Products in New Brunswick—
Fidem Habeat Emptor Part 1l: The C.P.W.L.A.
Consumer Remedial Regime

IVAN F. IVANKOVICH*

New Brunswick's Consumer Product Warranty and Liability Act incor-
porates a comprehensive legislative scheme to deal with consumer pur-
chasing. It attempts to give effect to the reasonable expectations of today's
buyers and suppliers of consumer products. In this article, the author
provides a detailed commentary on the scope and application of the
C.P.W.L.A. remedial regime. The N.B. legislation is compared to gen-
eral sales law and enactments in otherjurisdictions, with an important
emphasis on the resolution of potential difficulties.

La Loi sur la responsabilité et les garanties relatives aux produits de
consommation du Nouveau-Brunswick englobe un plan législatif détaillé
ayant affaire au pouvoir d'achat du consommateur. Cette Loi a pour
leut de donner effet aux espérances raisonnables des acheteurs et des
fournisseurs de biens de consommation d'aujourd‘hui. Dans cette étude,
I'auteur fournit un commentaire détaillé de la portee et de I'application
du régime de redressement de la L.R.G.R.P.C. La législation du Nou-
veauBrunswick est comparée a la documentation sur la loi des ventes
ainsi qu'aux promulgations des autres jurisdictions, avec une certaine
importance accordée a la résolution des problémes potentiels.

INTRODUCTION

In Part | of this articlelthe new C.P.W.L.A. express and implied war-
ranties were discussed in detail. I'ne analysis evidenced an underlying
principle which permeated the expanded responsibilities of sellers and
suppliers in connection with what is said and written alxrnt their products
and the reasonable performance expectations generated in relation to qual-
ity, fitness and durability. It was suggested that this principle was, perhaps,
I>est captured in the Latin expression (idem habeat emptor—let the buyer have
confidence. The C.P.W.L.A. consumer remedial regime reflects the contin-
ued application of the fidem habeat emptor principle. Concurrently reflected
isan equally pervasive principle best expressed in another Latin expression:
Emptores venditores que ultra modum ne disidant—Ilet neither buyer nor seller
Ik* undulv prejudiced. Thus, while the C.P.W.L.A. significantly expands

*B A ((amsuis). St BA (Wisconsin). 11 B (IN B ) Associate Professor. Department ol Industiial ami
Legal Relations. Kacults of Business. | imersitv of Alhetta

‘lvankovuh. "Consuinei Products in New Bimiswuk—htlrm Unheal hmfjhn Tait | I1ln-( PAS 1 S Its
Scope and Warranties.” (1983) 32 1 \ H I/ 123 lleremaftei this aitule will Ik- referred to as Part |
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the consumer’s right of rejection, this expansion is counterbalanced to
prevent undue prejudice to the seller by adoption of a sixty day rejection
limitation period, the seller’s right to deduct for use and detioration and
to rectify breaches of warranty. These rights are counterbalanced to prevent
undue prejudice to the consumer. Thus, the sixty day rejection limitation
period is inapplicable to “major” breaches of warranty. The right to deduct
for use and detioration is counterpoised by the buyer’ lien to recover
payments, and the right to rectify is subject to exceptions based both on
potential prejudice to the buyer and the buyer’s overriding right to reject
in the event of non-rectification. It is precisely because of the pervasive
influence of the Emptores venditores que ultra modum ne disidant principle in
this area of the C.P.W.L.A. that both buyers and sellers can have confidence
in the new consumer remedial regime. This legislative conjunction of fulem
habeat emptor and fidem habeat venditor is especially important when viewed
in the context of the seller’s limited opportunity under the C.P.W.L.A. to
exclude or restrict C.P.W.L.A. reunifies.

The purpose of this article is to provide a detailed commentary on the
scope and application of the C.P.W.L.A. consumer remedial regime. The
same format established in Part | shall be followed, viz. (1) to discuss the
new C.P.W.L.A. remedial concepts against the background of the general
sales law, and in comparison with precedent, subsequent reform proposals
and enactments in otncrcommon law jurisdictions; (2) to provide a detailed
analysis of the origin, purpose and scope ofand the interrelationship among
the various consumer remedial sections in the legislation; and (3) to com-
ment, where appropriate, on areas of potential difficulty in the New Bruns-
wick formulations with particular emphasis on developments in other
jurisdictions which might aid in their resolution. A specific discussion of
the products liability aspects of the C.P.W L.A. will be deferred and dealt
with within the broader context of Canadian products liability law.

| PROBLEMS UNDER THE GENERAL SALES LAW
1. INTRODUCTION

Under the Sale of Goods Act'“the remedies which mav, in appropriate
circumstances, Ix* available to an aggrieved buyer are: (1) rejection of the
goods,* (2) damages for breach of warranty/ non-delivery or delaved de-
livery,4 and (3) specific performance of the contract/” Where the seller’s
breach of the sales contract amounts to total non-performance, non-deliv-
ery by the seller being the most obvious example, the buyer’s remedies are
uncomplicated. He mav rescind the sales contract and. at his option, recover

u RS.IN B 1973. « S-las am Hereinafter the Acl mav tie referred to as ttic S (. \
w5 (ions 12(2) and 2H S(. \

‘Se< (ion &S (, \

4Sci (ion M S (. A

‘Section 49 S(>\
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any payments made on account of the purchase price or sue for damages
which, where apposite, will include the aforementioned payments. In ex-
traordinary cases the aggrieved buyer may seek the remedy of specific
performance if he can establish that damages are not an adequate remedy*
and that the goods to be delivered are specific or ascertained.?

In cases whtt e tiie seller’s breach of the sales contract does not amount
to total non-performance the buyer’s remedial recourse under the Sale of
Goods Act is far more complex. In most consumer cases the buyer's first
and primary remedy for the seller’s breach of contract is to repudiate the
contract of sale and reject the goods. This remedy permits the aggrieved
buyer to set aside a contract with a seller in whom he may have lost con-
fidence and enables him to purchase new goods in place of defective goods
which may need repair. But under the general sales law a buyer seeking
this preferred remedy faces formidable problems in relation to: (1) the
availability of a right to reject in any given case, (2) the duration of the
right to reject, and (3) the buyer’s rights and duties after rejection. Nor
are problems peculiar to a buyer seeking to reject: a seller seeking to resist
rejection faces two equally difficult, if not insurmountable, obstacles: (1)
the buyer’s right to reject the goods for breach of any condition, even if
the breach is insignificant, and (2) the seller’s inability in most cases to
“cute” his breach.

Before one can fully appreciate the changes, both substantive and
procedural, effected by the new C.P.W.L.A. remedial regime, it is necessary
to refer specifically to these problems confronting buyers and sellers under
the general sales law.

2. BUYER'S REMEDIAL PROBLEMS
A. AVAILABILITY OF THE BUYER'S RIGHT TO REJECT

Under the genera* sales law the availability of the buyer’s right to reject
goods for breach of t’je seller’s obligations depends primarily on the char-
acter of the obligation that has been breached and not on the severity of

"This is most readily accomplished where a chattel is of partici ‘*r impdértame and of practically unique
value to the plaintiff: see Louther v. Lowlhrr (IH(Hj), 13 Ves. 95, 33 h R 230: Rehnke \ Rede Shiftpmg Co .
(1927) All ER Rep bH9 (F.ngKB) Similarly, where goods are not capable of bring replaced on .in
“available market™ basis: see Simmons C? McRnde Ltd v Kirkpatrick. 11945) 4 D.I.R 134 (B ( S( |

‘Ceorge tilth Co Itd v (orry. 11951) 1 1)1 R 90 (N.B ( A.) Ilhe term "specific goods is defined in s I
Y(. A to mean "goods identified and agreed um>ii at the time .i contract of sale- is made Ihe Vi. 4
contains no definition of the term ™ascertained goods™ but the phrase has I>een judicially mteipreted s
referring to unascertained goods which have become more particularly identifiable aflei the contract has
t>een made: see. for example. Re Western Caruula I’ulpwood Co. I.td ,11930] 1 1)1. K 052 at > pet Fullerton
J.A. (Man.C.A ). Until recently it was generally thought that s 49 was the sole source of the buyer s tight
to an order of sj>ecihc performance and that the courts were without junsidc tion to grant specihc [km-
formance of a contract for the sale of goods as vet unidentified see In Re Watt. (1927) 1 Ch. v0t>(hng ( A |
But the recent case of Sk\ Petroleum Ltd v VI P Petroleum Ltd . (1974) 1 All £ R 954 (Chan l)iv ), casts
doubt on this proposition In that case (eoulchng | held that the general resine non imposed bv the' equivalent
of s 49 SC.A was inapplicable where damages clearlv would not I»e .in adequate remedy
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the breach. A distinctive feature of the Sale of Goods Act is its division of
contractual terms into “conditions” and “warranties”.8The term condition,
while not defined by the Act, is explained by reference to its legal effect
in section 12(2):

12(2) Whether a stipulation in a contract of sale is a condition, the breach
of which may give rise to a right to treat the contract as repudiated, or a
warranty, the breach of which may give rise to a claim for damages but not
to a right to reject the gexxls and treat the contract as repudiated, depends
in each case on the construction of the contract.

The important difference, then, between conditions and warranties is
that breach of a warranty only entitles the innocent party to recover dam-
ages whereas breach of a condition, expressed or implied, entitles the in-
nocent party to rescind the contract and to claim damages or to do either.
The question of when an express term of the contract is to be treated under
the general law as a condition, and the difficulties inherent in the illusive
test of objectively-ascertained intention were discussed in Part 1" In ad-
dition to express terms, certain conditions may be implied into a contract
for the sale of goods by the Sale of Goods Act. Thus, for example, the seller’
obligations with respect to the merchantability””and fitness" of his goods,
and compliance with their description,are all conditions under the Act
with the result that the seller's duties in respect thereof must be strictly
complied with by the seller and any breach of these conditions, however
insignificant, will pnma facie entitle the buyer to rescission. This, as has been
noted on many occasions,n leads to the anomalous result that a buyer who
complains of a minor breach of a condition, expressed or implied, will be
entitled to reject the goods and rescind the contract ifnone of the limitations

of Condition™. (1953) H9 I. (¢.R 185 "Warranty™, for Si, 4 purposes, is defined ins. I( 11.is "an agreement
with reference to goods which are the subjeti of a contract of sale, but collateral to the main purpose of
such contract, the breach of which gives rise to a claim for damages, hut not to a right to reject the goods
and treat the contract as repudiated " I'he qualification introduced I the "intermediate term* approac li
in Cehai'f v Hrrmrr HandfLs”rsrllsi huft m.b.H.. |197b|] Q.B 11 (Kng. C.A.), is discussed tnfra at footnote 29

“See Part |. supra, footnote l.atpp. 144-148. See also Allan. “ 1 he Scope of the Contiail.” (19*>7) Il Au*
1.J 274 at p. 275. wherein the author concludes that it is often as easv toi a court to hold that a term was
a condition as that it was a warranty: " It mav frequently Im tempting to conclude that a com! lias fust
decided a particular caie simplv upon its merits and then classified the statement involved in aiioidamc
with these merits to reac h the- desirable result ™ I his lac k of preitston was pai tic ularlv clistmlung to Piotessoi
Williston, the draftsman of the American | tutor m Salrs \<i. who concluded that although the classification
process enabled the courts to "deal fteelv with each case as it arises and to find that words wete intended
as acondition whenever circumstances make it desirable.” the loss of prechc (ability from sue li an appioac li
was too high a price to pav see Williston. 1k/ Law (jinerrnirif’ Salr\ of («<»hl\ at (.nrnmon j.an anil multi llu
I 'mform Art (Rev.ed., 1948) Vol. I. s 183

"'Section 15(b) NY»A
"Section 15(a) VC 4
'-Section 14 SC. 4

"See, lol example, hrst Rrpurt </ ifit (onsumn I'tolnlion 1’roffit (onsumn (tuaranirrs in the Sair or Suppl\ "I
(:iMxis (Department of |ustue. New Hiunswuk. 1974) at pp. 113-1 I | lleiem.dtei this repot t mav Ik teferic-d
to as the hrst Report See also the Ontario l.aw Kclonn Commission s Rrpmt on (onsmnrt Warranties anil
Cuaranlfts in the Sale »/ (,mxis (Department of |ustice. loronto. 1972). hereinafter referied to as the- Ontario
\\ arrantifs Rrfmrt. at p 31.and the O.1..R.C s Report on the Sale of (,itml\ (Mimstrv of the Allot nev-Gciic ial.
loronto. 1979). heiein.dlei referred to as ttit- Ontario Sale »/ (,mnt\ Report, at pp 149-450
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imposed by the Act applies, whereas the buyer who can only establish a
breach of warranty will be forced to continue with the contract notwith-
standing the severity of the breach.

B. DURATION OF BUYER S RIGHT TO REJECT

Even if the buyer is initially entitled to reject, he can lose that right in
certain circumstances pursuant to section 12(4) of the Sale of Goods Act:

12(4) Where a contract of sale is not severable, and the buyer has accepted
the goods, or part thereof, or where the contract is for specific goods the
.rroperty in which has passed to the buyer, the breach of a condition to be
ulhlled by the seller can only be treated as a breach of warranty, and not
as a ground for rejecting the goods and treating the contract as repudiated,
unless there is a term of the contract, express or implied, to that effect.

By virtue of this subsection the buyer in an ordinary consumer sale will
lose his right to reject in two major ways: (1) where he has accepted the
goods, or (2) where the contract was for the sale of specific goods and the
property in these goods has passed to the buyer.

Where the buyer has accepted the goods, the rationale behind denying
his right to subsequently reject them would, at first instance, appear to be
well-founded on the basis that he has in fact agreed to retain the goods or,
at least, has made an election to do so. The difficulty, however, arises from
the conflict between the buyer’ tight, conferred by section 32(1) of tlie
Sale 0j Goods Act, to examine the goods wl "n they are tendered or delivered
to him, and his “deemed acceptance” of those goods under the circum-
stances enumerated in section 33 of the Act, viz. (1) when he intimates to
the seller that he has accepted them, or (2) when goods have been delivered
to him and he does any act in relation to them which is inconsistent with
the ownership of the seller,u or (3) when, after the lapse of a reasonable
time, he retains the goods without intimating to the seller that he has
rejected them. There is authority that in the event of a conflict between
sections 32 and 33, the latter section will prevail. ¥4 As a result, the buyer
may be placed in an untenable position with respect to his rejection rights
when he isdeemed to have accepted the goods even though he is unaware
that the seller is in breach and even though he has not yet had a reasonable
opportunity to discover that breach. The vulnerability of the buyer who
indicates his acceptance of the goods to the seller in an ordinary consumer
sale was the subject of pointed commentary in the First Report of the Consumer
Protection Project’

.. .[Take] the case where the hu\er has intimated to the seller that he has
accepted the goods, ft can Ik* argued that the buyer has voluntarily given
up his rejection rights and there is no cause for concern. But whatever ma\
be said as to sales generally, it is submitted that this is an unrealistic argument

IV For a tull discussion ot die major problems |x»sed by the "iiuonsisteni act™ rule, see OnUino Sale of (‘jnods
Rrpurt. supra. footnote 13, ai pp 469-470.

HHard\ and Company v. Hillem\ awl Fowler, | 1923) 2 KB 490 (F.hk C.A.).
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as far as consumer sales are concerned, for the consumer buyer is unlikely
to appreciate fully the legal consequences of saying that he accepts the goods.
It is one thing if he sees a defect and afterwards still says that he accepts
the g<x)ds. But it is a different case entirely if he does not know of the defect
and has not had a reasonable opportunity to discover it. but says he accepts
the goods because they seem to be in accordance with the contract as far
as he can tell.r*

Similarly, the exigent restriction imposed by the mere lapse of time on the
buyer’s opportunity to examine latently-defective goods led the Ontario
Law Reform Commission to conclude that ..the buyer’ right to reject
is severely circumscribed in time, even though the defect is latent and
cannot be ascertained by ordinary examination or testing and does not
manifest itself until a considerable time has elapsed after delivery.”"’

It is also important to remember in this context that the remedy of
rescission will clearly be lost if restitutio in integrum is impossible, ie. if the
subject matter of the contract cannot be restored.I7 Courts have, however,
exhibited a willingness to make some monetary allowance for deterioration,
thereby giving effect in principle to the notion of restitution even though
exact restitution in specie cannot be made.T But the cases do not exhibit
any uniformity in this respect.19

The second way in which the buyer in an ordinary consumer sale will
lose his right to reject occurs where the contract is for the sale of specific
goods and the property in these goods has passed to the buver. This manner
of losing rejection rights must be examined in conjunction with section 19
rule 1of the Sale of Goods Act which provides in effect that property in
specific goods will generally pass as soon as the contract is made.-™ In
England the Final Report of the Committee on Consumer Protection made ref-
erence to the absurdity of the buyer’ position in the ordinary consumer
sale in the following terms:

“Supra, footnote 13. ai pp. |16%117

InfMiarw Sale of Hoods Report, supra, footnote 13. .it p 451. However. rPteni Canadian cases suggest that
courts will not easily deprive the buver ol Ins light to reject even tl some time has passed since the initial
delivery of the goods It has lieen held that keeping and using goods lot some time in the hoj>e that thev
might Ik- repaired by the sellei does not ((institute .«((eptaiue see l'olar Refrigeration Servues Ltd \ Mol
denhauer (1967), til 1) 1 k (2d) 4(>2 (Sask (j IV); Burroughs Business Machines | td \ heed Rile Mills (1973).
42 1) LR (3d) 303 (Man (At

171n order to entitle a plaintiff to resund one of the law s requirements it must Ik- possible foi Imiili panics
to the contract to Ik* restored to then original |[x>sitions: see Thurston v Streilen. 1195111 1) I. K 724 (Man
KB)

"'See, for example, (.anadian hum Implement (.a l.td v Mbrrta houndn ¢T Mtuhint (o Ltd.. \1937] 2 1) I K
H71 (Alta SC.) and the authorities cited in Fridman. Sale nl (.nods in ( atuuLi. (2nd ed lat p (01

‘(ompaie <I'Haherl\ s \h Kinlas. [1953] J 1) 1 K MI i\ll<l s( ). wdlicit* the plaiulill was all<>»c<l in
tclin n an automobile for full telurn of hei pun hast* piite sonic k>mtli mouths and seven thousand mil«’
allct sale, and Osnu (hiss. Ltd \ Williams, (19*71 1 M 1 K VJi ling < \ L wlicic tin dcpici i.ilnin
occasioned h\ seven months use made it Lit too late toi the buvci to ielc«i tin i.n

*“In the use of an unconditional comrail lot the sale ol s|x*i tht goods in a deliverable slate, proprrtv
passes when the contrail is made sec Kursell v limhei Opeuitors and (.ontnutors Ltd . [1927| | k B 29H
(Kng. (..A))
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.. . the consumer is deprived of his right of rejection at the moment when
he agrees to buy. If he finds the goods to be defective as soon as he gets
home he has no right to return them. If the shopkeeper declines to take
them back the purchaser is entitled in law only to sue him for damages.
What he wants is to get his money back. We regard this position as deeply
unsatisfactory. With elaborate packaging precluding inspection, and the
impossibility of testing the operation of appliances in the shop, the consumer
is often buying in ignorance. The value of the article usually discourages
resort to Court action and a minority of retailers rest secure in this knowl-
edge.2L

Because the difficulties inherent in the language of sections 12(4) and
33 of the Sale of Goods Act have not been eliminated by legislative amend-
ment in any Canadian province,2 it has fallen upon the courts to preserve
the buyer’s right to reject goods in appropriate circumstances despite the
literal meaning of the S.G.A. But, while judicial casuistry has been equal
to the task,2 the resulting collection of highly technical distinctions has
done little to elucidate for the aggrieved buyer the precise cricumstances
under which he can avail himself of what is often his most effective, if not
only remedy.

C. BUYER'S RIGHTS AND DUTIES AFTER REJECTION

Under the general sales law a buyer exercising his right of rejection
must promptly24 notify the seller of his refusal to accept the goods in
performance under the contract. Section 34 S.G.A. provides that in these
circumstances the buyer is not bound to return rejected goods to the seller:

1London, H.M.S.0. 1962, C'.mnd 1781, para. 460. lhe conceptual difficulties were more succinctly ex-
pressed bv the New Brunswick Consumer Protection Project in its First Report, supra, footnote IS, at p. 114
as follows: “It is difficult to imagine a restriction on rejection rights that is more ridiculous than this one
tan he."”

»This has been accomplished m part in the U.K.: see sections 11(1He) and 35 of the Sale of Goods Act, 1979
(I K.) which incorporate the amendments effected bv s. 4 of the M*representation Act. 1967 (U.K.). These
amendments eliminate the relevancy of the passing of property to rejection rights and expressly provide
that deemed acceptance is subject to the buver having a reasonable opportunity to examine the goods to
determine their conformity except in those cases where he has indicated to the seller his acceptance of the
goods For commentary, see: Ativah and Treitel, “Misrepresentation Act, 1967", (1967) 30 Mod. I.. Rn\
369. and Z.iegel, “Reform of the lL.aw of Inncxent Misrepresentation'. (1962) 27 Sask. L. Rex’. 134.

*’See. for example, the controversial decision m Varley v. Whtpp. 11900) 1 Q.B. 513 (Q.B.). where it was
held that property in specific goods had not passed to the buver bee ause the contract was not "unconditional
within the meaning of New Brunswick's s. 19 rule I. In O'Flaherty v. MckmUiy. supra, footnote 19, it was
held that the equivalent of New Brunswick's s. 12(4), bv its closing words, does not disentitle a buver to
rescission where there is an implied tetm in the contract providing for rescission for breach of a condition.
A similar result obtained in Polar Refrigeration Sen tees I.td v. MoLlenhauer. supra, footnote 16. In Wofakowski
v Pembina Dodge Chrysler 1td . 11976) 5 W.W.R. 97 (Man Q H), the court allowed a plaintiff to reject an
automobile some time after sale on the basis that only a “conditional” property passed which was not a
passing of property for purposes of the equivalent to New Brunswick's s. 12(4). The judicial techniques,
of whic h the foregoing examples are illustrative, have generated a considerable body of academic analysis:
see. for example, (iower, "Sale of (>0o0ods— Right of Rejection™, (1949) 12 Mod |. Rev 368; Smith. "lhe
Right to Rescind for Breach of Condition in a Sale of Spec ific (.oods I'nder the Sale of Goods Act. 1893",
(1951114 Mod | Rev 173; Ativah. "Loss of Buver’s Right to Reject in Contracts of Sale™, (1965) 81L (¢.R
487.

24Delay, of course, runs the risk of tiiggermg a ""deemed acceptance™ under the provisions of s. 33 S.G.A
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34 Unless otherwise agreed, where goods are delivered to the buyer, and
he refuses to accept them, having the right so to do, he is not bound to
return them to the seller, but it is sufficient if he intimates to the seller that
he refuses to accept them.

After giving the seller notice of rejection, the buyer is, however, required
to place the rejected goods at the seller’s disposal.’5 The Act does not
provide a specific answer to the question of whether the buyer is permitted
to return rejected goods at the seller’sexpense or, alternatively, store them
at the seller’s expense pending recaption by the seller.H

A further practical difficulty confronts the buyer who has fully or
partially paid for rejected goods. He does not possess, either at common
law or by virtue of the S.G.A., any lien on the goods for the repayment of
the purchase price. Consequently, once he has rejected goods, the buyer
can be required to relinquish them to the seller and relegated to pursue
independently any claim he may have for money paid or damages.2/

3. SELLER'S PROBLEMS WITH THE BUYER'S REMEDIES

A. RIGIDITY OF THE A PRIORI CLASSIFICATION

We previously examined, from the buyer’s perspective, the difficulties
occasioned under the general sales law where the buyer's remedies for
breach of the seller’s obligations are made to depend primarily on the
character of the obligation that has been breached and not on the severity
of the breach. But, because the buyer is initially entitled to reject for any
breach of condition, the seller often finds himselfin a most difficult position
in relation to the technical-minded buyer who wants to relieve himself of
a bargain that he no longer finds desirable.H It is not surprising then that
the rigid a priori classification of all contractual terms in contracts for the
sale of goods into conditions and warranties was recently questioned in

n See Hardy and Company v. Htllrms and FowUr. supra. footnote 14, |xr Bankes L.J. at p. 4(H Cf kun Irk
(Juki V. British Tradrrs & Shtpprr\ | td . [1954] 2 @ B 459 at p. 4HH. per Devline |

*'Bui sec IHun Equipment Rental Itd v /oirit Vrutme Iquiprnent Snle\ (1975). ‘M> K (2«li 153: « 1)1 K
(lid) *21 (Out I1.(;.). whero the buvei rejetted ill' goods and ietoveied Ins putt hast- priio in addition lo
damages lot the tnonev s|>ent I\ him hi moving and storing the goods pending thou letaption bv the
sellet It is interesting in this res|H-< I to tom paio se<lions 2-»>(12 (2)(tl) and 2t>>4 1 ( ( the loimi | obliging
die buver aftei rejection lo hold the goods with reasonahlt «ate al the sellei's disposition lot siillkioiii
lime to |>ei mil the sellet to it move them, and the latter allowing the bmet al the sellet s e\[>ense to siox
goods, return them to the sellet oi resell them

VJ.L. Lyons and Cirmpany. Itd v. May anti Baker. Itd . [1923] | KB tiV6 (KB.)

**1he Ontario l-as Keforni (Commission letemlv reiterated its t ntit ism of suth arbitrary lesults: set-Ontario
Sale of (toods Report, supra, footnote 13, at p. 14b. Admittedly the temptation for a buver to at( to his
ctonomit advantage in a Hutmating market will most often arise in non-tonsumer tases. le where goods
have been bought for purposes of tesale or where the buver uses the goods hi laige quantities as part ol
a manufacturing process But. on the other hand, atonsumer tnav regrei having signed on the dotted line
betause he has discovered dial he tan make a IxMter deal elsewhere In such (ases. as noted in Note. (1970)
69 Muh | Rn 130 at p 135. "the lukle tonsumer mav reait like'the foiled glue sjietulator and irv lo
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Cehave N.V. v. Bremer Handelsgesellschaft m.b.H.22 Some years earlier Diplock
L.J., in Hong Kong Fir Shipping Co. Ltd. v. Kawasaki Kisen Kaisha Ltd., called
attention to the impropriety of such a classification under the general law
of contract:

There are, however, many contractual undertakings of a more complex
character which cannot be categorized as being '"conditions” or “warran-
ties” ... Of such undertakings all that can be predicated is that some breaches
will and others will not give rise to an event which will deprive the party
not in default of substantially the whole benefit which it was intended that
he should obtain from the contract; and the legal consequences of a breach
of such undertaking, unless provided for expressly in the contract, depend
upon the nature of the event to which the breach gives rise and do not
follow automatically from the prior classification of the undertaking as a
“condition” or a “warranty”*4

In the Cehave case the English Court of Appeal applied the Hong Kong Fir
test to an express term in a contract of sale notwithstanding prior conven-
tional wisdom which suggested that the equivalent of New Brunswick’s
section 12(2) S.G.,4. required exclusive reliance on the nature of the term
broken and, therefore, precluded taking into account the consequences of
breach. Even if the Cehave case finds ultimate acceptance in Canada, the
applicability of its “intermediate term” approach would appear to be limited
to undesignated terms in a contract of sale. In those cases where the parties
have expressly stipulated certain terms as conditions or warranties,d and
in those cases where this has been done by the legislature,®the rigidity of
the a pnon classification would still prevail under the general sales law,3%
and provide the technical-minded buyer with a lawful excuse to refuse to
perform his contractual obligations. I'hus, for example, as in International
Bnsmess Machines Co. Ltd. v. Shcherban, the buyer would be entitled under
the general sales law, even after Cehave, to reject a machine because of a
broken glass dial costing only cents to repair:

~(19761 Q.B 44 (Lng.C.A.). The concept ot an “intermediate stipulation™ adopted bv Lord Denning in
i** Cehave case was also applied in Tradax International S.A v. (soldschmidt S.A., [1977] 2 Lloyd’s Rep. 604
(Eng Q B). Hunge Corp. v. Tradax b'.sport .V.V. [1980] I Lloyd’s Rep 294 (Eng. C.A.).

"11962| 2 Q.B 26 .n p. 70 (hug ( A.l Note that in ibis case the aliése lest was applied lo the terms ol a
<harteiparls in held s /.ten. | I'M*3] S ( K 632, the Supit im- ( ourt ol (.anada adopted an analwit al method
similai lo tli.it emplosed IX\ Diplotk I | In telereiue lo undesignated contractual term in issue |udson
| . willing loi the toutt. staled al p 63*» In deciding whether the reined\ is rescission, with all us
(imseuuenc es oi damages, the emphasis should Ih-on the sei lousness ol the delec use performaiHe in the
patticulai contract Nothing in Ilit- was ol clarits is gamed bs attaching a Lilkl lo the ilause

**Whether a term is a condition or a warranty generally turns on the construction of the contract and it
mav lie a condition although designated a warranty : see s. 12(3) S.C.A. and Table Stake Construction Ltd v.
janti (1977). 82 D.L.R. (3d) 113 (()nt. H.C.). Similarly, it may be a warrants although designated acondition:
see Wukman Tool Sales Ltd y. L. Schuler A C . [1972) | W.L.R. 840; affirmed 11974] A.C. 235 (H.L.).

AN SC A implied terms aie designated as conditions except the seller's implied obligations with respect
to quiet possession and freedom from encumbrances which are designated as warranties: see s. 13 (b) and

().

“"Admittedly it would not Ik- inconsistent with the permissive "mav" in s. 12(2) S.C.A. to hold that breach
ol au S (j.A condition only gives use to a right of rejection il the nature and consequences of the breach
justify it. although no court has as yet so held.
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... [T]he defect in the scale complained of by the defendants was of so
trifling a character that one would think that the offer of the plaintiffs to
the defendants—that they (the defendants) put in the glass and charge the
cost to the plaintiffs—might have been accepted. However, the duty of the
plaintiffs was to supply to the defendants at Hafford a scale complete in all
its parts, and it was also their duty to replace the broken glass. They did
not do so. and | do not see how, in view of the provisions of s. 16 [in New
Brunswick s. 15(b)! of the Sale of Goods Act, and the meaning given to the
words ‘merchantable quality' by the authorities on the point, any other
decision can be reached than that the defendants were within their legal
rights in refusing to accept the scale.'4 [insertion added]

B. SELLER S INABILITY TO EFFECT CURE

The seller, confronted by a technical-minded buyer seeking to reject
for breach of condition, encounters a further anomaly under the general
sales law, viz. his inability to “cure” his breach of condition. The chance to
cure a defect would provide the seller in many cases with an important
opportunity to make good on hiscontractual undertaking without defeating
the reasonable expectations of the buyer. But such a right is not recognized
under the general sales law.15

The issue of the seller’s opportunity to effect cure was again recently
before the court in Fnskin v. Holiday Chevrolet—Oldsmohile Ltd., where coun-
sel for the defendant automotive dealer argued that the conditions of
merchantability and fitness implied under the Manitoba Consumer Protection
Act [which are the same as those implied under the New Brunswick’s S.G.j4.]
should be construed in such a way as to give the seller a reasonable op-
portunity to make the goods sold merchantable or reasonably fit for the
purpose intended. This submission prompted Mr. Justice O 'Sullivan of the
Manitoba Court of Appeal to conclude:

With respect, | think that counsel lor the defendant has misconstrued the
conditions. It appears that many dealers m used cars share the same mis-
conception. Once the conditions of the contract have been breached, any
guestion of the vendor’ conduct is irrelevant and the vendor cannot ab-
rogate the purchaser’s right of rescission.

... (O)nce it is established that there has been a breach, the plaintiff has
the right to reject the goods. Ihe defendant cannot sav he has not had 11
opportunity to remedv the defec ts. The warranty is not awarranty to render
fit. It is a warranty (or condition) that the goods are. at ihe time of sale and
delivery, merchantable or reasonably fit.

... [OJnce it is found that there is a breach, the defendant cannot defend
011 the basis that the goods could Ik-rendered merehantableor fit by repair.*"

4119251 1 1) | K m>4. per Martin |.A ai p 870 (S.;sk<. A)

"For an exhaustive com pariv 3l and critique of die Anglo-Canadian and American positions, see Ontario
Sale nf (iimid\ Hrpxrt. supra, footnote IV at pp 444-4ti |i should In- noled that the general sales law
recognizes a tight to cure defective tender 11l one tvj>e ol case. ru where the tune tor delivery has not
expired Sr%thf\ & Co v Ihxis Knitting (o (1922). 52 0 1 K 175 (Out ( A)

ML1977), 72 1) | K (3d) 2H9 at pp 291-292 (Man ( \ i
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I NEW BRUNSWICK SOLUTION—A NEW REMEDIAL REGIME

I. INTRODUCTION

The Consumer Product Warranty and Liability Act dramatically alters the
recourse available to consumers for breach of a seller’s or supplier’s obli-
gations in contracts for the sale or supply of consumer products by the
creation of a special consumer remedial regime. The New Brunswick Con-
sumer Protection Project made specific reference to the primacy and dif-
ficulty of devising suitable remedies to enforce an expanded setofconsumer
rights. As stated in the First Report: “These remedies must be effective, but
they must also be fair in striking a reasonable balance between the con-
flicting interests of the parties to the contract.”3 In order to assess the
relative degree of success the New Brunswick legislation achieves in striking
this reasonable balance between buyers and suppliers of consumer prod-
ucts, we shall examine the new remedial regime against the foregoing
background of the general sales law. A comparison will be made with the
remedial recourse provided consumers in precedent and subsequent re-
form proposals and legislative enactments in other common law jurisdic-
tions.

2. ABOLITION OF DISTINCTION BETWEEN CONDITIONS AND
WARRANTIES

The First Report of the Consumer Protection Project, as noted in Part I.
recommended creation of a unitary warranty scheme for New Brunswick’s
consumer protection legislation.38 As a result, the Consumer Product Warranty
and Liability Act departed from the basic approach of the Sale of Goods Act
and created two categories of warranties: (1) “express warranties” desig-
nating those obligations undertaken by the seller because of what he savs
orally, in writing or in advertising about his consumer product,®and (2)
“implied warranties” designating those statutorily-imposed guarantees of
the character and quality of the seller’s consumer product.4 This abro-
gation of the condition-warrantv dichotomy encompassed two important
corollaries. Firstly, it negated the rule which entitles the aggrieved buyer
to rescission only in cases of breach of condition and otherwise restricts
him to damages for breach of warranty. Secondly, it permitted a new
legislative approach to deal with the anomalies inherent in the general sales
law by virtue of section 12(4) of the Sale of Goods Act which, as noted above,
makes the aggrieved buyer’s right to rescission dependent upon the legal
concepts of acceptance and passing of property. The development of a
new legislative approach necessitated resolution to important questions

' Supra, footnote 13.at p 107
*Supra, footnote 1, at p 143 if
“'Section &<1) C P WL A
w"Sections K-12 (" P W/, 4
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concerning the appropriate remedies for breach of the “new-style” war-
ranties, the most important being when a buyer should be entitled to
C.P.W.L.A. rejection rights and under what circumstances he should lose
them.

3. APPUCATION OF THE REMEDIAL REGIME

It is important to recognize that, without more, all C.P.W.L.A. war-
ranties apply equally in favour ofall buyers.4.The Actdoes notdifferentiate
between consumer buyers and business buyers of a consumer product.f
Unlike the warranties, however, the remedies for breach of warranty will
differ according to the type of buyer purchasing the consumer product.
Section 13 of the C.P.W.L.A. provides as follows:

13 Where

(a) there is a contract for the sale or supply of a consumer product and
the buyer makes or holds himself out as making the contract in the
course of a business; and

(b) there is a contract for services or for labour and materials and a
consumer product is supplied along with the services or labour;

the remedies in sections 14 to 22 for breach of a warranty provided by this
Act do not apply, but the remedies that would normally be available under
the law for breach of the warranty shall be deemed to be remedies provided
by this Act.

Thus, the new C.P.W.L.A. remedial regime is basically restricted to con-
sumer buyers.4* A businessman who purchases a consumer product for
resale is restricted to the remedies otherwise provided under the general
sales law for breach of warranty.4The word “warranty” isdefined in section
lofthe C.P.W.L.A. in its broad promissory sense as “a term of the contract
that isa promise,” and it therefore encompasses conditions, warranties and
intermediate stipulations in the nomenclature of the general sales law. The
following example will serve to illustrate. |ake the case of an intermediate
supplier whose salesman negligently responds to a retailer's question con-
cerning the approximate retail resale price of a particular consumer prod-
uct. The retailer, relying on that representation, purchases a supply of the
consumer product in question from the supplier's salesman. The C.P.W.L.A.

4tFor a full discussion see Pan I. supra, footnote 1. a! pp 135-139

‘“~Business buyers, however, who purchase a consumer product in the course of a business ma> expressly exclude or
restrict any of the C.P WL A warranties: s 26

‘The CP WLA in its entirety is inapplicable to pnvate sales s 2<2)(a) The position ol a business huyer who
purchases a consumer product in his pnvate capacity for his personal use is fully equaled with that ol a consumer
buyer in terms of remedial recourse So, too, where a businessman purchases a consumer product partly tor his own
use and partly for use in his business, he does not *purchase in the course of a business™ within the meaning ot
section 13 providing he acquires it “primarily for use lor personal, family or household purposes™ see s 1(2)

“ Note, however, that a businessman who suffers a “"consumer loss" (defined in's 1 to include a loss that a person
suffers in a business capacity to the extent that it consists of liability that he incurs lor a loss that is not sullered in a
business capacity) at the instance of his purchaser retains his nght ot recourse against prior suppliers see sections 23
and 26
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would, in the absence of special circumstances, deem the salesman’s rep-
resentation to be a warranty in the contract between the intermediate sup-
plier and the retailer4s without the need of resorting to the uncertainties
of the collateral contract doctrine.46 The retailer’s C.P.W.L.A. remedies,
however, will be those to which he would otherwise be entitled to under
the common law and the Sale of Goods Act. Thus, assuming no effective
section 26 exclusion or restriction, in determining the retailer’s right to
reject the goods, the salesman’s representation would most likely be sub-
jected to the a priori classification process of the S.G.A47 Even if the rep-
resentation were classified as a condition, the circumstances would still have
to exhibit the absence of any common law or statutory bars to rescission
in order for the retailer to succeed in rejecting the consumer products.

4. C.P.W.LA. REMEDIES

A. INTRODUCTION

In formulating a consumer remedial regime the New Brunswick leg-
islation had to reflect a major policy choice in determining under what
circumstances a consumer should be permitted to cancel the contract and
reject the consumer product. Legislative experience elsewhere clearly il-
lustrates the broad continuum of prospective resolution.

Undoubtedly it would be most munificent from the consumer’s stand-
point to provide an absolute right to cancel the contract and reject the
consumer product without the necessity ofjustification. There is legal prec-
edent in the direct sales legislation of New Brunswick48 and the other
common law provincesd for such an approach with the proviso of a time
limitation within which the buyer must exercise rejection rights. Expanding
this to all contracts for the sale or supply of consumer products would
entirely relieve the consumer of the burden of establishing a breach of
contract and the further uncertainties of establishing the nature of that
breach. But the cost of such legislative largesse would result in equivalent
degree of unfairness towards sellers of consumer products in the majority

*This would be accomplished in the following manner section 4(2) would deem the salesman's representation to have
been made by the supplier and section 441) would make that oral statement an express warranty insofar as the retailer
relied upon it and it was not unreasonable for him to do so

“For an application in similar circumstances under the general sales law see: Sodd Corporation Inc v Tessts (1977),
170 R (2d) 158 (Ont C*A )

4Nf. instead, the "intermediate term™ approach was applied, the retailer's entitlement to rescission would initially be
determined by examining both the nature of the term and the nature or extent of the breach see discussion of Cehave
v Bremer Handelsgesellsi haft m b H . infra, at footnote 29

**The Direct Sellers Act, RS N B 1973, c. D-10 as am For a full discussion of New Brunswick's direct s;*les
legislation, see Dore, “Consumer Protection in New Brunswick™. (1970) 20 i!N B L.J 66 at pp 73-76

AThe Direct Sales Cancellation Act. R S A I9H0, c. D-35 as am . Consumer Protection Act. R S B.C. 1979. c. 65
ss 13-18, The Consumer Protection Act, R S M 1970. c. C200. ss 59-65 as am.” The Consumer Protection Act.
RSO 1980, ¢ 87. s. 21, The Direct Sellers Act. RS Nfld 1970, ¢ 96 as am . Direct Sellers' Licensing and
Regulation Act, S N'S 1975, c. 9. Direct Sellers Act. RS P H1 1974. ¢ D-10; The Direct Sellers Act. RS S 1978.
c D-28
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of cases, ie. in non-door-to-door selling situations where sellers have pro-
vided to consumers precisely what they bargained for. It is argued that
consumers in these circumstances are, or should be, better prepared psy-
chologically for their purchases and, therefore, less in need of such radical
legislative intervention.%

Further along the continuum, and only slightly less generous from the
consumer’s standpoint, would be to permit cancellation of the contract and
rejection of the consumer product for any breach of warranty by the seller.
This indeed was the approach of the American Uniform Sales Act which
gave the buyer a right of rejection for any breach of contract, no matter
how insignificant.”1Thus expanding the consumer’sright of rejection would
eliminate the necessity for the consumer to decide whether a court would
regard the seller’s breach as sufficiently material and provide an effective
remedy in all cases where the consumer has not received precisely what he
bargained for. Again, however, the cost results in an equivalent degree of
unfairness towards sellers insofar as this legislative approach potentially
deprives a seller in every case of breach, even in cases of a technical or
insignificant breach, of the entire benefit he expected to derive from the
contract. It should be pointed out that the legislative policy of favouring
certainty by resolving the remedial issue in this way was never fully achieved
in the United States where a slow but steady judicial retreat from this “all
or nothing” approach prevailed.2 This led the “aw Reform Commission
of New South Wales to conclude that “the American experience shows that
even when the strict rule applies, courts have found a way around it and
thereby abrogated the certainty which is hailed as its chief virtue.”5 The
Commission went on to suggest that any appearance of exactness in re-
solving the rejection issue can only be illusory because questions of degree
are necessarily involved.5

The foregoing leads us further along the continuum of legislative
resolution. Less generous to the consumer but more favourable to the seller
would be to provide the right to cancel the contract and reject the consumer

*°See Bndge & Buckley. Salts and Salts Finant mg in Camnia Casts ami Mairrials <19X1lat p 4'

“'Section 69(1) Uniform Salts Act. National Conference of Commissioners on Umlorm Stale Laws (American.
The Act e"en permitted the buyer to rescind after he was deemed to have accepted the goods sec sections fi9( Ixd)
and 69(3) In these circumstances, however, the buyer was unable to claim additional damages

‘The Law Reform Commission of New South Wales in its Working Paptr on the Sale of Goods iWarranties. Rtmt dies.
Frustration and Other Mtttrs) (New South Wales. 1975) documented this retreat from the indexible rule of rejection
in the following terms at paras 13 14 and 13 16
Commercial usage was relied upon so to interpret the contract that no breach of warranty occurred, and
where that was not possible and there was clearly a departure from the terms of the contract, albeit in a trivial
or immaterial respect, resort was sometimes had to the language of section 12 of the Uniform Sales Act to deny
the nght of rejection

This approach could not be used however if the seller's default was of sufficient import to require an
adjustment of pnce Instead, the American courts tell back on such concepts as waiver, custom and mercantile
practice to refuse rejection in favour of adjustment of pnce

”lbid , at para 13.17

*1d
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product only in the case of major as opposed to minor breaches of warranty
by the seller. This legislative approach issuggestive of the conceptof breach
of condition in the Sale of Goods Act with one propitiatory difference: no longer
would an a priori classification be required to determine whether the term breached
was sufficiently important to entitle the aggrieved consumer to rescind. Instead,
both the nature of the term that was breached and the consequences resulting
therefrom would be examined in order to determine whether the breach was major.
This, in part, is the appi 'ach adopted in the Saskatchewan Consumer Products
Warranties Act.” Under that legislation only wh*n the seller commits a substantial
or non-remediable breach is the consumer ever tntitled to reject the product and
recover any portion of the purchase price he has paid.% This approach is compar-
atively more favourable to sellers insofar as it recognizes that a consumer should
not be permitted to cancel the contract and reject the consumer product if in the
circumstances the defeat could be repaired at less economic cost to both parties by
requiring the consumer to retain the product and be reimbursed in damages for the
deficiency. The associated cost, this time from the consumer’s standpoint, is an
operational unfairness in a large number of cases where, because of the quantum
of reimbursement involved, the consumer who has fully paid for the product is
effectively dissuaded from commencing a legal action for damages. Under a con-
sumer remedial regime in which the primary remedy for breach of warranty lies in
damages, recovery will often be at the seller’s pleasure.

The Consumer Product Warranty and Liability Act occupies the middle ground
between these last two points on the legislative continuum. The New Brunswick
legislation generally provides the seller, unless the breach is major, with the op-
portunity to rectify his breach before the consumer can reject the consumer product.
But. where the seller fails to rectify the breach, the consumer can then exercise his
primary remedy—the right to reject the product—in all cases subject only to an
overall 60 day time limitation (inapplicable to major breaches) and his acting within
a reasonable time after discovering the breach.

We will now consider in detail the right of the seller to rectify his breach of
warranty, the consumer's right to reject the consumer product, the consequences
of rejection to the consumer and the seller, and the consumer’s right to damages.

B SELLER S RIGHT TO RECTIh Y THE BREACH

(i) General

The seller’s willingness to repair or replace defective goods is a recurring and
relevant factor in relation to the buyer's right of rejection in reform proposals and
legislation. While there clearly emerges a universal trend toward substantial ex-
pansion of the seller’s right to cure defective tender, opinion is divided on the

MBS 1976-77.c¢ 15 now KS S 1978. ¢ C-30 as am . proclaimed effective November 6. 1977 except sections 4i 1),
8.9. 10, 13(3), K<1). (2). 20( ). 24. 25. 26. 29. \&proclaimed effective October 31, 1981 Other provisions contained
inSS 1980-81.c¢c 18and S S 1979-80. ¢ 17 proclaimed in force effective October 31. 1981 sections 16(2l. 17 I.
VA<3) Hereinafter the Act ma> be referred to as the Saskatchewan Act

"Section 2K 1Kb) For a full discussion of the Saskatchewan provision see Romero. *“The Consumer Products War
ranties Act (Part ID." (1980), 44 Susk L Rev 261 at pp 325-328
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desirable parameters of that expansion, viz. whether the seller’s right to cure should
be restricted to minor or less serious breaches of warranty or whether it should also
encompass a right to cure major or more serious breaches.

Section 20 of the Saskatchewan Consumer Products Warranties Act, for ex-
ample, restricts the seller’s opportunity to “ make good the breach” to those cases
where the breach is “remediable and not of substantial character.”” In so providing,
it follows the recommendations of the 1972 Ontario Warranties Report:

Where the breach is remediable and the breach is not a [sic] fundamental character,
the retailer or manufacturer should have a reasonable opportunity to make good the
breach, including any breach in the implied warranties of title, freedom from en-
cumbrances, and quiet possession.5

The Ontario Law Reform Commission was recently of the opinion, in its 1979
Report on the Sale of Goods, that the right to cure should be extended to include
cases where the seller has committed a “ substantial breach™ of the contract.” In
so recommending, it followed the precedent of the American Uniform Commercial
Code'™ which does not restrict the type of nonconforming tender that may be the
subject to cure.N In the Ontario Law Reform Commission’s opinion the operative
test should be “ not the nature of the non-conformity, but whether the non-conformity
can be cured without unreasonable prejudice, risk or inconvenience to the buyer.“ "1
Thus, section 7.7(2) of the Ontario Draft Sales Rill" confers on the seller the right
to cure even a substantial breach where this can be done without prejudice to the
buyer:

7.7(2) Except in a case of late tender or delivery amounting to a substantial
breach, where the buyer,

(a) rightfully rejects a non-conforming tender or delivery, whether before
or after the time for performance has expired; or

(b) revokes his acceptance of the good*.
the seller has a reasonable time to cure the non-conformity,
(c) if he seasonably notifies tlu* buyer;

“Supra, footnote 13. at p 45

"Supra, footnote 13, at pp 463-464 Note that the 147*J Ontario Sale of Goods Report recommendation addressed
itself to the feasibility of a general right to cure and was not restricted, as was the 1\V72 Ontario Warranties Report
recommendation, to the case of a seller's right to cure in consumer sales

**Hereinafter, the statute may be referred to as the U.C.C All citations of the U.C.C. are to the 1972 Official Text

"The U.C.C. distinguishes between cases where the seller makes a non-conforming tender before the time tor per
formance has expired and those cases where the time for performance has expired In the former case the seller's right
to cure is absolute section 2 <(W 1) stipulates that where goods are rejected because they do not conform to the contract
and the time for performance has not yet expired, the seller may promptly notify the buyer of his intention to cure
and may then make a proper delivery within the contract time In the case where the time for performance has expired,
the seller's right to cure is dependent upon the seller's reasonable foresight, le did he have reasonable grounds for
belief that the tender would be acceptable section 2-50X<2) provides that where gixtds are rejected as non-contomiing
which the seller reasonably thought would, in the circumstances of the case, be acceptable with or without an adiustment
in price, he is given the opportunity of making a proper tender within a further reasonable time

Supra, footnote 13. at p 464

~Contained in the Ontario Sale of Goods Report. Vol Ill. \upra. footnote 13. at pp 4-65
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(d) if the non-conformity can be cured without unreasonable prejudice, risk
or inconvenience to the buyer; and

(e) if the type of cure offered by the seller is reasonable in the circum-
stances.6'

This most recent position advocated by the Ontario Law Reform Com-
mission in the context of general sales is similar to that advanced earlier
by the Law Reform Commission of New South Wales which recommended
in the same context that the seller be given an opportunity which is rea-
sonable in the circumstances to remedy any defect with the added proviso
that any loss suffered by the buyer as a result of defective performance or
this extension of time be recoverable by him.*4

New Brunswick's formulation of the seller's right to cure, like Sas-
katchewan's, is modelled on the earlier recommendation of the Ontario
Law Reform Commission contained in the Ontario Warranties Report. 1hus.
section 14(1) of the Consumer Product Warranty and Liability Act provides .is
follows:

14(1) Where the seller is in breach of a warranty provided by this Act. the
buver shall give him a reasonable opportunity to rectify the breach, unless

(@ the buyer is unable to do so, or is unable to do so without significant
inconvenience; or

(b) the breach is a major breach.

The rationale for refusing to extend the seller’s right to rectify to cases of
major or more serious breaches is not set out in the First Report. Others
have opined that it is presumably in the case of a major breach that the
consumer might truly lose confidence in his seller and for this reason both
the Saskatchewan and New Brunswick legislation rightly deny the seller a
statutory right to cure in these circumstances.&

lit- | in/nnn Sidi nl (,immI\ \il (adopted .il Ilie- Si\n -1 lin<1 \iiiiu.il Meeting ni Iin | mtoiin Law (imicicnce
11 C.111.1(11 SCC 1’1« eC'ellUgS, \[)[H IItII\ S 11 [I[>. 1SV 32 [ 11110) [>01,1[CS 1 [>/ LIL1T tt LT VI Will) b N[HI |
tu Iii- st 011 s itlillyr.ill<>lls «on [ilcil \Wnil suhslaiitiallx tin vilill' Imill In »Hic-.is lindel IIn Ouluinelhull S//<v

Hill sic 27 7(21
AWorking Paper on the Sale of (.nods, \upta. footnote 52, .it paras 13.20 .mil 13.23.

“This was the ion, lusion ot the Alberta Institute ot I,iw Research anil Retorm in its Report on The L'ni/oim
Sale of Goods .Act (F.dmonton. Ortober. 1982): see p. IHH See also Komero. >upta. footnote > at pp. 322-
323 Proiessoi Baet on the othet hand, questioned the necessity ol earning consumer protection to this
extreme in a papet entitled "Consumer Protection and the Sale ol (>oods™ (Mas. 197.p), prepared tor the
Allierta Institute ol Lavs Research and Relorm:
All ol the consumer's legitimate needs are sutficientl\ covered in the concept ot v\hat is an effective
cure. His legitimate interest is that in the end he wiill hast- a product whic h complies with the contract
at least as to qualtts Il realh doesn't mallet how giossh detective the goods were when the\ were
hrst tendered as long as thev are completeU cured hoi instance, in the sale ol a new 1\ . in the
end it matteis little to the consumei whether the delect was a malfunctioning line tuner oi a picture
tube, as long as eiihei detect has tieen corrected h\ repair oi replacement and the resulting product
satihes the loi.tiai | (>1 iourse. it the repaired | V does not hale the same qualities as a new | \
then the delect has not been cured
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(I Exceptions

There are three exceptions to the seller’s right to rectify contained in
section 14(1). In descending order of importance they are: (1) if the breach
isa major breach, (2) ifthe buyer isunable without significant inconvenience
to provide the seller with a reasonable opportunity to rectify, and (3) if the
buyer is for any reason unable to provide the seller with a reasonable
opportunity to rectify.

a. Major Breach

The concept of “major breach” is not defined in the Consumer Product
Warranty and Liability Act. The first New Brunswick case to deal with the
issue was Gauvin and LeBlanc v. Dryden Motors Ltd.™" where the plaintiffs
sought to set aside a contract for the sale ofa used sports car on the grounds
that the car was fraudulently misrepresented to them and had serious
defects. In allowing rescission, Mr. Justice Meldrum held that the phrase
“major breach” in section 14(1)(b) of the C.P.W.L.A. meant a breach “going
to the root of the contract.”6/ He then curiously went on to quote the
paragraph in Halsbury (3rd Ed.) which differentiates between conditions
and warranties in a contract of sale and which concludes that “the test is
whether performance of the stipulation goes to the whole consideration ol
the other party; if it does, the stipulation is a condition .. .”l* The learned
judge then concluded with respect to the case I>efore him that:

... [tlhe representations all false, as to previous use, si/e and type of motor,
quality of vehicle and condition of roof, even if some individually might
have I>een termed warranties, combined make the vehicle totally unfit for
the purpose for whic h it vias (»night. and in fact for which it was sold. 1hev
constitute a major breach."1

While there can be little quarrel with the result in (iauvin, the reasons
lot decision, with respect, exhibit a failure to appreciate or a refusal to
recognize the essential nature ol a major breach and tlu- changes in tins
area ol the law contemplated In the C.P.W I..A. In one respect the reasons
displa\ a reluctance to abandon the S.G..\. condition-warrant\ dichototm
and a judicial inclination toward tlit* cointortabili(\ ol establishing what
would have been a breac h of condition under the S.G.A. and. In analogy.
coih hiding that suc h would constitute a major breac It undet the- ( ./MI 1 \
Yet. following the- tecouunendations ol Wit* Ontario Wat rantics Report:* the
New Brunswick Eirst Report, * and the precedent ol the- Hong Kong Fit
Shipping <ase,7- it is<lIcat that the C..P.W .I.A. attempts to el lee t a clean Inc.ik

«(1M1). 34 SHK (2d) 1431\ B B
~btd .at p 14H
wlbul . ai p 149
Id
“Supra, footnote 13. a( [>> 44 10
' ‘Supra. footnote 13. at pp 133-137

T:Supra. tootli.ite 30. and juompammg text
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from the S.G.A. precedent by refusing to make the availability of its rem-
edies exclusively dependent upon the nature of the broken term. In another
respect the reasons put forth in Gauvin equate the C.P.W.L.A. major breach
concept with the common law doctrine of fundamental breach. Indeed,
the latter has been judicially defined in precisely the same terms used by
Mr. Justice Meldrum, viz. a breach which goes to the root of the contract.™
It would be unfortunate for New Brunswick consumers if this judicial
equation ultimately prevails. It has long been recognized that circumstances
amounting to fundamental breach may be quite different and in fact more
serious from what might be called an “ordinary” breach of condition or
warranty using the S.G.A. nomenclature.74 Many situations, therefore, may
arise where the breach in question, while not qualifying as a fundamental
breach per se, may qualify under some lesser standard that has regard to
both the nature of the term broken and the consequences of the breach.
Equating the C.P.W.L.A. concept of major breach with the common law
doctrine of fundamental breach will, it is submitted, have the effect of
depriving the consumer in these cases of an immediate right to reject the
consumer product. Neither would this equation always work in favour of
expanding the seller’s statutory right to rectify. Breach of the seller's title
obligation has generally been regarded under the general sales law as tan-
tamount to fundamental breach.7S If the courts so restrict the C.P.W.L.A.
concept of major breach, the seller could in all such cases lose his statutory
right to rectify. This would not accord with the recommendation in New
Brunswick’s First Report that “the seller should be given a reasonable op-
portunity to rectify his breac h, including a breach of the title obligation, unless
it is a major or irremediable breach.”® (emphasis added).

New Brunswick cases subsequent to Gauvin in which the “major breach”
issue has arisen have done little to clarify judicial interpretation. In Audet
v. Central Motors Ltd.77 the plaintiff sought to reject a used automobile on
account, inter alia, of an oil leak. The leak was found to be a very minor
problem which could have been repaired at a cost of $2.40. Mr. Justice
Stevenson quite predictably found, albeit in obiter dicta, that ”[t]he defects
in the car were not so serious that failure to remedy them would be a major
breach within the meaning of the Act .. .”™MIn Gallant v. Lam Wood Used
7vThis was the definition pul forth by Lord Reid in Suilse Atlnntiqur Smirtt d Armement Maritime S Vv.\ V
Rottrrdamsehe Kolrn C.entrale, [IWifi| 2 All F.R. 61 at p. 71 (H 1..). Most retetitlv the New Hmmwuk Court
of Appeal .it Thnma\ F.quitrment Itd v Sperr\ Rand C.anada | td ft nl (I(IH2). 40 \ B R (2d) 271 at p 283.
noted that "|a| fundamental hrea< h has lieen varionsh ties« ritx-cl as one that tfoes to the root of the contra«t
or. an event (fiat deprives the plaintiff of siihstaniiallv the whole benefit he was to obtain undei the «ontra« |

or. an accumulation of deteds whuh taken en masse («institute such a breath n,,,nKio the root of the
contract .. ." (per Stratton J.A.).

TSee the «ases cite«! in Fridman, \uprti. footnote IH, at pp 308-.il4. lhe extent to whuh tfit- «ouit will
regard a breath as fundamental, rather than as breath of condition, warrant) or "intermediate™ term is
illustrated bv Alberta C.aterers I td v R Yoll/in (Albert») l.td. (1**77). M 1) I R. (3d) (»72 (Alta. S< ).

7Se*. for example. Rowland  thi<aU. 11923 All F R Rep 270 at pp. 274-27f» pet Atkin | | (f>K < A.l:
Hulterworth v. Kmgsway Motors Itd . (19f»4] 2 All F R (iiM at p. 7(M) pel Pearson |. (fug (j B.)

7Supra. footnote 13. at p. 8 anil p 133.
77(1981), 35 VB R (2d) 143 (N.B.Q B).

7*lhtd, at p. 145
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Cars Ltd.,19 where a used vehicle was sold “as is—where is,” Dickson J.
rejected the plaintiffs claim for rescission of the basis of major breach after
finding that the plaintiff had overused the car without due care and proper
maintenance. And in McGouey V. Lawson Motors Ltd., where the plaintiff
brought an action against the defendant used car dealer for rescission on
the sale of a used car which collapsed from rust 3,000 miles and approx-
imately seven weeks after purchase, Mr. Justice Barry simply commented:
“l consider that the rusted frame was a major breach of warranty entitling
the plaintiff to reject or rescind.”8 As a result of these decisions the pa-
rameters of the C.P.W.L.A. major breach concept must await furtherjudicial
or legislative clarification. In the interim it is instructive to examine a rep-
resentative sampling of related and comparable concepts contained else-
where in proposals and legislation.

Under the Saskatchewan Consumer Products Warranties Act, as noted
earlier, the retailer seller or manufacturer is permitted to cure where the
breach is “remediable and not of a substantial character,”8 but no such
right is given where the breach “is of a substantial character or not re-
mediable.”® The Saskatchewan concepts of “substantial” and “non-sub-
stantial” breach, it is interesting to note, are used interchangeably with the
concepts of “major" and “minor” breach by Professer Romero throughout
his excellent and exhaustive articles dealing with the Saskatchewan legis-
lation.&8 The Act itself defines "breach of a substantial chracter” to occur
in the following cirsumstances:

(i) [where] a consumer product, or the level of performance of the retail
seller or manufacturer of a consumer product, departs substantially
from what consumers can reasonably expect, having regard to all the
relevant circumstances of the sale of the product, including the de-
scription of the product, its purchase price, the statutory warranties
and express warranties of the retail seller or the manufacturer of the
product; or

(i) [where] a consumer product is totally or substantially unfit for all the
usual purjjoses of such product or for any particular purpose for which,
to the knowledge of the retail seller, the product is being lioughl;™*

'u(1982). SH N B R (2d) 2b2 (N B Q.B.).

*'(1982). 42 S B R (2d) 225 at p 231 (N B.Q.B ) Whilf Barrs | did not make relrrciHe to am s|k-cilic
test in reaching tins conclusion, it is interesting to speculate on whethei or not the- rusted trame would
have constituted a major breach undei the test suggested in (iauvm.

""*Section 20( 1)(a)
1XSupra, footnote 56.

"'Romero. "1 he Consumer Products Warranties Act.”” (1978-1979) 4H Sa\k | Rrr H| and Ihe ( onsuinei
Products Warranties Act (Part I1)." \ufnn. footnote 5b, and particularU pp .119-WI

“Section 2<c) lo date two Saskatchewan cases have dealt vs]JJlthe substantial bie.ich issue ‘tiirhrtn s
Shrruoixt <htrm irt ()ldsmabir Lt ft in (1981 ). 8 Sask. K J9I> (Savk O B L and Wihhlli\ \ ey \ lifitzeim t\
M 11982). Ib Sask R. 24 (Sask. ( Vl.ievg 1x<S.csk K 124 (Sask Sut | ( 1.).w|nc h is patticulai I\ notewoi th\
in that the consuinei's claltli foi lesc issioii was tiltimalc Is upheld on the- basis that a congei ies ol defec ts
ainounted in the aggregate to a breach of warrants of a substantial charactei where tlit stove purchased
recluired ten ser\k e calls foi avalictv of ptobleins See also /m s \.H<>witnintri. i 111 ( < Rep >21
(Ind. SiifHi 1972). wheie a numlxi ol uiiiioi delects amounted to "substantiar iioncoiiloituitx within

I(( 258
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The objective test inherent in the Saskatchewan definition of substantial
breach, viz. whether the defect substantially departs from what the rea-
sonable consumer would expect, can be compared with an alternate test of
the seller’s reasonable foreseeability as incorporated in the definition of
“substantial breach” in section 1.1(1)24 of the Ontario Draft Sales Bill, viz. a
breach “that the party in breach foresaw or ought reasonably to have fo-
reseen as likely to impair substantially the value of the contract to the other
party.” In formulating this definition the Ontario Law Reform Commission
was expressly of the view that the common law doctrine of fundamental
breach imposed too stringent a test to govern the aggrieved party’s right
to reject nonconforming goods:

We think it should he sufficient if the aggrieved party has been prejudiced
by the breach to such a degree that it would be unreasonable to require
him to continue with the contract and to confine himself to a claim in
damages. He should not have to show that the breach has totally undermined
the value of the bargain .. **

New Brunswick’s concept of major breach, like Saskatchewan’sconcept
of substantial breach, followed a precedent recommended by the O.L.R.C.
in its earlier Ontario Warranties Report which suggested that the seller’s right
to cure be restricted to those cases “where the breach isnot of a fundamental
character.” This concept was defined in the Report as meaning:

() That the product departs significantly in characteristics and quality
from the contract description; or

(i) That the product is substantially unfit for its ordinary or specified
purpose; or

(iii) That the product, in itsexisting condition, constitutes a potential hazard
to the health or property of the purchaser or anv other person."*’

Similarly, a paramount consideration in determining when the buyer may
declare the contract avoided under the United Nations International Sales
ConventionH is whether or not the seller s breach is “fundamental”. Article
25 defines that term as follows:

A breach of contract committed by one of the parties is fundamental if it
results in such detriment to the other party as substantially to deprive him
of what he is entitled to expect under the contract, unless the party in breach
did not foresee and a reasonable persoii of the same kind in the same
circumstances would not have foreseen such a result.

For C.P.W.L.A. purposes, a recurring theme can be identified in these
analogous formulations. W hether designated a breach of substantial char-

OnUtno Sale uj Goods Report, supra, footnote 13, at p. 518.
mSupru, footnote 13, at p. 40.

1Mnited Sations Convention on Contracts lor the International Sale of (ioods, Vienna. 10 April 1980, IN I)o<
A/Conf 97 IH 1he work ot the limed Nations Commission on International Irade lL.iw (I mural) cul-
minated m the promulgation in 1978 ot a (trail Convention on contracts tor the international sale of goods
which was adopted ai a diplomatic conference in Vienna in 1980. and wliuh now awaits ratihiation v the
trading nations ot (tie world For a detailed discussion see: Honnold. I niform Imu for International Sales
| rider the j9HO United Xations Convention (Deventer/Netherlands kluwer. 1982).
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acter [Sask.], substantial breach [Ont.], breach of a fundamental character
[Ont.], or fundamental breach [U.N.], each formulation embodies to a lesser
or greater degree the principle of substantial deprivation of the benefit of
the contract. In so doing each formulation is closely akin to the U.C.C.
concept of “substantial impairment of value”Hvto the purchaser contained
in section 2-608 which permits the buyer to return merchandise after he
has fully accepted the goods.w*The Code, like the C.P.W.L.A. in reference
to “major breach”, does not attempt to define “substantial nonconformity.”
American courts, like their New Brunswick counterparts, have been re-
luctant to make any general statements concerning what constitutes sub-
stantial impairment. Nevertheless, subsidiary tests have proved most helpful
in the United States in determining substantiality, including a “magnitude
of the defect” test,”" a major-minor dichotomy,9 and a concept of “ease of
correcting the defect.”® In the final analysis, however, as one court has
noted “[e]ach case must be carefully examined on its own merits to deter-
mine what is a ‘substantial impairment of value’. .. [W]hat may cause one
person great inconvenience or financial loss, mav not another.”9*

The end result of the foregoing examination suggests that the New
Brunswick concept of major breach, like its analogous concepts elsewhere
(defined and undefined), really concerns the issue of whether or not the
consumer has been substantially deprived of the benefit of the contract
because of the seller’s breach of warranty. In determining this issue regard
must be had to the nature of the warranty that has been breached and the
consequences of that breach of warranty to the consumer/*4 Formulations

""Indeed. one of the avowed purposes of the O 1 K( in adopting a modest definition of “siilist.inti.il
breach™ in the Ontano Draft Saif* Hill was "to give our courts the benefit of Ameritan jurisprudente on the
Code's test of substantial impairment of value™: Ontano Saif »/ (.oods Report, supra. footnote 13. at p MX

*““Under the I’ the aggrieved buyet has two independent rights to return merihandise 1he first tight
of "rejection™ is set out in s. 2-601 through s. 2-605 and is geared to the |>eriod from delivers to acceptance
Onte the atteptanie |[x>itit is passed |see s. 2-607(2)|. the buver’s right to return merchandise is designated
revot alititi of acceptante™ and is set out in s 2-608

""Note, (1970) Mich |. Rei 130 at p 135. See also: Hawkland. "(Intingali Improper 1lentlet of Iitle to
Chattels: Past. Present and Commercial C.txie". (1962) 46 Afinn | Rev 697

"Zahnskie (.hevmlet Inc v Smith. 240 A.2d 195 (N | Super 1968) See also Wilson \ Scampoli. 228 A 2d
848 (1).C.Ct.App !IW>7). Ihe tnajot-nunot tfefet t test attributed to/ahrukic has not lieen free ftom irun ism
see Note. (1969) Wane | Rei' 938

“See. for example. Roimus \ Thompson lirimiti Merrun C.omftans. 22 f \ 2d 782 (Ii Sujhm 1* . when
the court found the plaintiff's tomplaints to Ik- based on insubstantial iioiunntormities and lefused to
allow film to revoke Ins atteptanie in circumstances where Ins tar iluiui|>etl loutllv anti emitted exhaust
smoke on his first drive out of tfie showrt>om |fie plaintiff had sought on that fust dav to revoke Ins
atteptanie without aftotdmg the dt-alei am opportumtv to repau although the trouble was ultimatelv
correctable hv the adjustment of two loose engine Ixilts t.f Audet\ ( entrai Motors Ltd . supra, footnote 77
for a discussion of the Jiitlitial ret<gnition ol the ease ot turahilitv in tieteimimng the substantially ol a
defect, see Note, supra. toolnote 90

““Tiger Motor (umpttn>v MiMurtn. 224 S 2d t>38 at p *4> (Ala Sup Ct 1969)

**| fus was also the ttint lusion of the New South \\ ales l.aw Kefoiin ( tunmission whit h retommentleti that
a buyer should fie able to relet | goods and rescind the contract onlv where the breath ol wairantv is a
"material breach™ in the sense that "both the nature of the term and ttie consequences of the breaih must
lie looked at I>elore the right to terminate ttie contrai! arises”™ see Working I’'nfrer on Sale of (joods. supra.
footnote 52. at para 13 40.
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elsewhere assist in focussing upon the duality of the inquiry and negative
any suggestion that the concept of major breach or its counterparts can be
equated with the common law concept of fundamental breach or the S.G.A.
concept of breach of condition. Under the C.P.W.L.A. an aggrieved con-
sumer may immediately reject the consumer product and is relieved of the
obligation to provide his seller with a reasonable opportunity to rectify if
the seller’s breach of warranty constitutes a “major breach.” Whatever else
that concept may contemplate, it will often require something more than
a breach of condition under the S.G.A. and may often comprise something
less than a fundamental breach under the common law.

b. Significant Inconvenience to the Buyer

The second exception to the seller’s right to rectify contained in section
14(1) of the C.P.W.L.A. occurs if the buyer is unable without significant
inconvenience to provide the seller with a reasonable opportunity to rectify.
Cases of overlap with the major breach exception will obviously arise if the
courts, as suggested above, place significant weight on the consequences
suffered by the consumer as a result of his seller’s breach of warranty. A
specific exception under the rubric of “significant inconvenience”, however,
eliminates the necessity for courts and consumers to have to decide in close
cases whether or not that factor was, in the circumstances, in and of itself
sufficient to tip the scale in favour of a major breach classification. Although
the phrase “significant inconvenience" is not specifically defined in the Act,
reference is later made to it in section 14(3) which exempts the buyer,
under 'ertain circumstances, from any obligation to return the consumer
product to the seller for replacement or repair:

14(3) The buyer is not bound to return the product if it cannot be returned
without significant inconvenience to him because of its size, weight, method
of attachment or installation, or because of the nature of the breach.

Size, weight, method of attachment or installation and nature of the breach
would also, it is submitted, be illustrative considerations in attempting to
determine whether the buyer is excused on the grounds of significant
inconvenience from having to provide the seller with a reasonable oppor-
tunity to rectify his breach under section 14(l)(a). But, at the same time,
the considerations of convenience enumerated in section 14(3), while ex-
haustive for purposes of that subsection, are not to be viewed as exclusive
considerations of convenience for purposes of section 14(1)(a). It is im-
portant to keep in mind that section 14(3) is designating those cases where
the seller will have to attend at the buyer’s premises or elsewhere in order
to take advantage of any opportunity to cure.% Section 14(1)(a), on the

*1hr (/" WI. A in.imitation is quite similar to section 1793.34 (3) of the Song Hn rrh Consumer Warranty

Ail m tin- California Civil ( ode uhi» h. as noted bv Professor Romero, \upru. footnote 5fi, at p 325. provides

as follows.
In the event a huvet is unable to return non-conforming goods to the retailer due to reasons of size
and weight or method of attachment, or method of installation, or nature of the non-conformitv. the
buvcr shall give notue of the non-contormitv to the retailer. L’'pon receipt of such notice of non-
(onformitv. the letailet shall, at its option, service or repair the goods at the buyer s residence, or pick
up the goods lor servue ot repair, ot arrange lot transporting the goods to its plate of business. The
reasonable costs of transporting the goods shall be at the retailer’s ex|>ense
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other hand, enunciates the seller’s statutory right to cure and the “signif-
icant inconvenience” exception simply designates another way in which the
seller may lose that right in its entirety.

c. Buyers Inability

The third exception to the seller’s right to rectify contained in section
14(1) occurs where the buyer is simply unable to afford the seller a rea-
sonable opportunity to rectify. This exception presumably addresses un-
usual circumstances not encompassed within the parameters of the major
breach and significant inconvenience exceptions.

At first sight it is difficult to imagine why the buyer’s inability to afford
the seller a reasonable opportunity to cure in and of itself should be enum-
erated as an exception to the seller’s statutory right to cure. Surely if the
buyer’s inability is occasioned by the very nature or consequences of the
seller’s breach of warranty the major breach exception is sufficient to deny
the seller a statutory right to rectify in the circumstances. Similarly, if the
buyer’s inability is based on major condsiderations of convenience, the
significant inconvenience exception should suffice. Under what circum-
stances then would the seller be denied the right to cure on inability grounds
alone? The obvious case appears to be where the buyer because of use or
consumption is simply unable to afford the seller a reasonable opportunity
to cure a minor breach of warranty. A less obvious application might occur
where the very time framework of the contract prevents the consumer
from affording the seller a reasonable opportunity to rectify. To illustrate,
take the case of a consumer who rents a colour television for a one-day
period for the expressed purpose of watching the seventh and deciding
hockey match in the Stanley Cup Finals. Turning on the set at gametime
he is dismayed to discover the fine tuning control is defective and provides
only seventy per cent of picture clarity. At this point in time the rental
shop is closed and the consumer therefore finds himself unable to afford
the hirer any reasonable opportunity to rectify. In these circumstances the
consumer need not concern himself with whether or not the breach might
later be classified as minor on the basis that it could have been rectified by
minor internal adjustment. His inability within the time framework of the
contract is in itself sufficient, assuming no further use, to allow him to reject
the television and cancel the rental contract without affording the hirer
any opportunity to rectify.

A literal application of the* inability exception discloses a potential
C.P.W.L.A. anomaly occurring where the consumer subsequently gives or
resells the consumer product to a third party. Assuming a defective product
occasioned by a minor breach of warranty in the original contract of sale*,
the subsequent purchaser or donee is permitted to bring an action for
damages against the original seller under section 23 of the C P.W.L.A.
which, inter aha, abolishes horizontal privity of contract for this purpose.
While the seller retains responsibility for his original contractual under-
takings. he*appears to lose the benefit of his original statutory right to cure
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because his buyer isunable to afford him thatopportunity,no longer having
ownership of the consumer product.% In these circumstances the subse-
quent owner or donee may be able to sue the seller for damages without
any requirement to afford him a reasonable opportunity to rectify.

(in) Parameters of Cure

a. No'definition of Permissible Cure

Given that the C.P.W.L.A. provides the seller in certain circumstances
with reasonable opportunity to rectify his breach of warranty, there remains
the question of what form that rectification may take. Alternatively stated,
what constitutes a permissible cure? The Act itself does not define “rectify”
and, therefore, leaves the precise parameters open. Similarly, the Saskatch-
ewan legislation does not define what is encompassed in the seller’s right
“to make good the breach”, although, in comments equally applicable to
the C.P.W.L.A., it has been suggested that a wide meaning should be at-
tributed to the expression.*” The Ontario Law Reform Commission, on
the other hand, thought it desirable that the permissible types of cure
should be spelled out in some detail.9% Accordingly, the Ontario Draft Sales
Bill defines “cure” in section 7.7(1):

7.7—(1) In this section and in sections 7.9 and 8.8, “cure” means,
(@) lender or delivery of any missing part or quantity of the goods;

(h) tender or delivery of other goods or documents which are in conformity
with the contract;

(c) the remedying of any other defect, including a defect in title; or
(d) a money allowance or other form of adjustment of the terms of the
contract.

The list isadmittedly generous toward sellers8but has the decided advan-
tage of attempting to resolve, inter alia, two uncertainties that arise under
the New Brunswick formulation, viz. the seller’s right to rectify defects in
title and the seller’s right to substitute.

b. Cunng Defective Title

Whether or not the C.P.W.L.A. restricts a seller to rectify physical
defects in the consumer product or also includes his right to rectify a defect
in title is not free from doubt. While the consumer, under section 14(1),
is required to afford the seller a reasonable opportunity to rectify any
breach of warranty including, as recommended in the First Report,” a breach
"'See se<lion 21(1) C.P.W I. A

Romero, supra, footnote fiti. al p 324

MOntario Saif of (jimhL Hrport, supra, footnote 13, at p. 464

lhe <) I. RC . while at kuowledgmg anv error to lie on the side of generosity, emphasized that the seller
would still have to establish that Ins proposed ture was reasonable m the cmumttanies: ibid. at p. 465.

“Supra, footnote 76.
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of the title warranty in section 8( 1)(a), he does not have to do so where the
breach is a “major breach”. As noted above, New Brunswick judicial inter-
pretation of that phrase is unclear. If the “substantial deprivation” test is
applied and a court looks to both the nature of the breach and its conse-
quences in determining the issue, a seller who belatedly is confronted with
an outstanding defect in title would undoubtedly be permitted to rectify
his breach assuming no substantial deprivation to the consumer. On the
other hand, if major breach, as suggested in Gauvin, is to be equated with
breach of condition or fundamental breach under the general sales law,
the seller could well be denied the opportunity to rectify because of the
special importance which the courts have traditionally attached to the sell-
er’s title obligation.184 In order to resolve any uncertainty the broad defi-
nitional approach of the Ontario Draft Sales Hill and the Uniform Sale of Goods
Act,l)l containing specific inclusion of the seller’s right to cure defective
title, is to be preferred.

c. Right to Substitute

Whether or not the C.P.W.L.A. right to rectify includes, in appropriate
circumstances, the right to substitute is also an area of uncertainty in the
New Brunswick formulation.12Undoubtedly the Act provides that the right
to rectify includes the right of the seller to repair or to have the consumer
product repaired elsewhere at his expense:

14(2) Subject to subsection (3), where the seller h»s a right to rectify the
breach pursuant to subsection (1) and requests the buver to return the
product, the buver shall return the product to the seller or to anv repair
ia(ilit\ or service outlet that is operated or authorized by the seller, and the
seller shall return the product to the buyer after he rectifies the breach, oi
tnav supply a replacement if he is entitled by law to do so.

The concluding words in section 14(2), however, appear to distinguish
between rectification and substitution and, in so doing, impose a potentially
severe restriction on the seller’s right to rectify bv means of substitution in
a large number of consumer transactions. Where, for example, a consumer
has chosen a mass-produced consumer product from the seller's shelf, the
resulting contract is recognized under the general sales law as one for the
sale- of “specific goods,”10*and the seller subsequently has no unilateral
right of substitution. The prohibition under the general sales law, in the
absence of special agreement, is absolute:

"Sufnit, ld€iittuitt 7>

1 hr definition lontamed ms 7 7(1) id the <hiittnti Ituifi Sulr\ Hill was .ulii])inl with minor iliantes in
lh«- I inform Acl see s 7 1|

| his is also .i potential ,nr,i ol diffuuln in Saskatc fiiwan where the Ail does not dehne the parameters
ot the sellei s power to "make good the hreaih [I'rolessor Komero has .united that the Saskalihewan
loi initiation should cover, inirt film, "the replacement ol the defective produit h\ a new and different
one" see Komero. footnote mt> at p 324

"'Spei itii goods are defined in the V(, A see footnote 7
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Specific goods are, therefore, goods which are clearly the goods to be sold
under the contract. They are manifestly identified as the only goods which
may be delivered by the seller in performance of his obligations. No others
will do. For example, if the contract is for the sale of a particular car or
horse no other may be delivered by the seller in pursuance of the contract,
even if it mav be argued that what has been delivered is the exact equivalent
of what was contracted for by the parties."*4

This may place New Brunswick sellers of consumer products in a precarious
position. While the general sales law does not confer a right of substitution
per se, it does permit a seller to insert in his contract a provision entitling
him to repair or replace a defective product and to impose a corresponding
restriction on the buyer’s right to reject. Indeed, as noted by the Ontario
Law Reform Commission, this has long been acommon practice in contracts
for the sale of consumer durables. 6 The New Brunswick seller, however,
under the new legislation, is not permitted to so modify a C.P.W.L.A. rem-
edy for breach of any implied warranty,"Hincluding the implied warranties
of quality and fitness most often relied upon by consumers. In such cir-
cumstances, the seller may find his contractual replacement rights defeated
by the buyer’s statutory rejection rights.

One way of avoiding the problem would > to interpret the words “if
he is entitled by law to do so” in section 14(2) as including entitlement
under the C.P.W.L.A. rather than restricting the meaning to entitlement
under the general sales law. In so doing, a wide meaning can then be
attributed to “rectify” which would include the power of substitution in
cases involving virtually identical mass produced consumer products but
only where such rectification can be otherwise made under the C.P.W.L.A..
viz. in minor breach situations where the conumer will not be prejudiced
bv way of inability or significant inconvenience. Indeed, there is authority
in the Act itself supporting this interpretive approach. It is not without
significance that in restricting business buyers of consumer products to the
remedies extant under the general sales law, the draftsman, in section 13,
utilized the expression “remedies that would normally be available under the
law for breat h of warranty” (emphasis added). Similar wording would pre-
sumably have been utilized in section 14(2) to accomplish the same purpose
if intended, ie. the seller could have I>een restricted to supplying a replace-
ment if he is normally entitled by law to do so. The notable absence of th.it
expression may suggest a different intention for purposes of section 14(2).
Such an interpretation would serve a very desirable C.P.W.L.A. policy of
enabling both consumers and sellers to realize more consistently their rea-
sonable expectations in the purchase and sale ol consumer products. The
consumer admittedly has a reasonable expectation of receiving in good
working order the consumer product that forms the subject matter of his

IIHKridman, \upia. lootnote IH. ai pp
"’Ontario SuU\ »/ (i>ods Rrp<irt. \upia. lot>inotr 1 al pp M>lp>'<

"*"'Sertion 24 PresumabU suth acontractual modification permitlinx substitution tor brcat h ot an exptess
warrants nould Ix- permissiblr undri s 25(1) assummg compilante mth dit* tauncss and rcasonablrncss
tontroi.



70 U.N.B. IAW JOURNAL « REVUE DE DROIT U N. B.

contract rather than one which may be identical from the seller’s subjective
viewpoint.17 However, it is difficult to see how these reasonable expecta-
tions are prejudiced if the consumer is required to accept a substitute
consumer product that is, for all practical purposes, identical from the
reasonable bystander’s objective viewpoint.18 This is legislatively reflected
in the Uniform Sale of Goods Act formulation which defines “cure” to include
the right to substitute “in the case of a sale of identified goods, goods which
differ in no material respect from those goods."1®

d. Timefor Cure

An additional uncertainty touching the sellerY right to rectify under
the C.P.W.LA. concerns the issue ol how much patience the consumer
must exercise before he can resort with impunity to rejecting the consumer
product. Stated alternatively, for how long isthe seller permitted to attempt
his rectification and, further, is he permitted more than one attempt in
which to accomplish it? Section 1 1) of the C.P.W.L.A. entitles the con-
sumer to reject within certain time restraints “where the seller .. .does not
rectify the breach pursuant to am opportunity that the buver gives him
under section 14 or otherwise." But the length of time which the sellei
may take to rectify his breach ol warranty is not set out in section 14. What
is required is simply that the buyer allord the seller in appropriate cir-
cumstances a “reasonable opportunity.” 1lhe concept ol reasonable oppor-
tunity to rectify presumably includes reasonable lime in*which to ellect
rectification of the breach. | his would be in accord with the- Saskatchewan
provision which merely affords the seller an oppoitunitv to make good his
breach “within a reasonable period ol time.”1" However, it is important to
recognize that in the New Brunswick lormulation. unlike Saskatchewan's,
the outer parameters ol the concept ol reasonable time .is regards ininoi
breaches ol warranty are expressly circumscribed In the sixi\-cla\ rule in
section 16(1) which imposes a further restriction on the consumei in ad-
dition to rejecting “within a reasonable time altei lie discovers the- breac li.
This should be a paramount consideration in am judic ial attempt to de -
lineate the temporal parameters of “reasonable opportunity to rectilx in
New Brunswick.

lu7As noted by an Amentan court 1l /atm\kir (.hrxTulfthit \ Smith, \uptn. footnote 9 1. 11 |> 20!). in teletencr
to the U.C.C. cure provisions: "It was not the intention ol the Legislature that the right to clire’ is .1 limitless
one to be controlled only bv the will ol the sellei A ‘cure' which endeavours bv substitution to tendet .1
chattel not within the agreement or contemplation ol the parties is invalid ™ Ibus. 10l example. .I buvei
is not required to accept a newer and improved version ol the pioduci Hartus v Riminh. 2H4 \ ~ S 2d
222 (Clitv Cl. 1967)

“sFor an economic analysis ol the cure and revocation provisions ol Artiele 2 ol the t ( ( .see Schw.ui/.
"Cure and Kevcxation for Clualitv Delects 1he Utility ol Bargains". (1975) It>H ( Indus i? Com | Hr\
543 See also: Priest, "Breach and Remed\ lot the lendet ol Non-C.onloimmg (»oods | ndet tlie- | nitoim
Commercial Code An Economic Approach”. (197H) 91 Hun | Rn 90

"““Section 7.7( 1)(b)

"“Section 20( 1)(a) Professor Romero notes that the Sa.skaUhrwan Dm/t Hillorigmallv lavouied the legislative
policy of certamtv ill setting a period ol (him davs within which the seller had to make good the breach
However, he notes, the apptoach was latei abandoned on account ol "the gteat vai letv ol consume! pioduc is
which tail within the scope ol the Act It was thoughi thai 11l mam cases .1 thirty dav |»eiiod would lk- loo
long but m other cases it could I>e too short”™ Romero, \upra. footnote 56. at p V24
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From a theoretical standpoint a distinction may sometimes he war-
ranted between multiple attempts to rectify the same defect and multiple
attempts at rectifying different deficiencies. But, for reasons which follow,
the distinction is probably insupportable under the C.P.W.L.A. remedial
regime.

Professor Phillips, in reference to the American position has set out
the argument in favour of legislatively restricting the seller’s right of cure
to a single attempt at curing the same defect:

Although the law has to date shown no tendency toward restricting the
seller’s right of cure to a single attempt to correct the same defect, it would
seem desirable to restrict the right in this manner. The remedy of cure
serves a very useful and desirable policy in the law by contributing to the
adjustment of disputes, but it is by no means an unmixed blessing. Attempts
at cure necessarily involve trouble, inconvenience and expense, particularly
for the buyer who is deprived of the goods while repair is being attempted
and who can do nothing but sit tight and hope that the results will furnish
him with an acceptable product rather than with a patchwork commodity
that is returned only to give more trouble in the future. The buyer can
always seek further cure if he desires, and if the seller is willing to attempt
it then the law will support their agreement. But absent such an agreement,
there seems to be no good reason why the law should force the buyer to
negotiate bevond an initial unsuccessful attempt. Drawing the line at one
cure attempt will tend to force the seller to do an acceptable job in repairing
the goods, and perhaps more remotelv it will serve to prod him into putting
more acceptable products on the market in the first place. If he can do '*
neither, then it hardly seems fair to burden the buyer with the seller's
continued ineptness, and to leave the buyer in the uncertain position of not
knowing when he is released from the grip of ineptitude.”1

But, as later noted by Professor Phillips, although a reading of section 2-
508 of the Uniform Commercial Code might lead to the conclusion that the
seller is only entitled to a single attempt at curing the same defect,1- the
American judicial inclination seems to be to allow the seller to make re-
peated attempts.m A similar interpretation within the context of the
C.P.W.L.A. could prejudice New Brunswick consumers on the basis of the
limitations imposed by section 16(1) on their rejection rights in the event
of non-rectification, viz. the obligation not only to reject within a reasonable
time after he discovers the breach, but also to discover it within sixtv days
of delivery in all cases of minor breach. In consequence, the rationale
suggested by Professor Phillips for restricting the seller to a single attempt
at curing the same defect iseven more compelling in its application to New
Brunswick.

While different theoretical considerations may apply to the question
of multiple attempts to rectify different minor deficiencies, the same prac-

«"Phillips, "Revocation of \ueptance and Itit* Consumer Buver", (1979) 75 C.om | / 354 at p. 358.

e I fie viler is permitted to make "a" conforming delivers under s. 2-5(>8( I) or to substitute "a conforming
tendei under s. 2-508(2).

Motor Cu hit MrMurtry, supra. footnote* 93. See also (ifnrral Motors Corporation \ tariirst, iS4
S2d SI1 (Ala. Sup Ct. 19f»6) and Annot .41 A I.H 2d 1173 at pp 1191-1 IWM (11)55).
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tical considerations confront the aggrieved consumer in New Brunswick
on account of the aforementioned restrictions on his ri*ht of rejection in
the event of the seller’s non-rectification. For purposes oi illustration the
Saskatchewan case of Woodley v. Alex's Appliances Ltd.1'4 is helpful. In that
case the consumer experienced some ten different minor problems with a
new cooking stove over a one year period. On each' occasion the problem
was in turn successfully cured by the seller. Mr. Justice Gerein of the District
Court of Saskatchewan, in refusing to allow the consumer to reject the
stove, recognized the seller’s right under the Saskatchewan legislation to
utilize multiple attempts to cure different minor deficiencies. While his
decision was reveresed by the Court of Appeal on the ground that the
“congeries of defects” amounted in the aggregate to a breach of warranty
of a substantial character entitling the consumer to reject, it is nevertheless
important to recognize that in Saskatchewan, unlike New Brunswick, a
consumer is never permitted to reject on the sole basis of the seller’s un-
willingness or inability to cure a minor defect. The exclusive basis for
rejection under the Saskatchewan Act is substantial breach or irremediable
defect. The Act does not impose an arbitrary time restriction on the buyer’s
right to reject on either ground. For this reason a Saskatchewan consumer,
unlike his New Brunswick counterpart, will seldom if ever be prejudiced
by permitting the seller to utilize multiple attempts to cure different minor
deficiencies."5 Nevertheless, in order to avoid any uncertainty over the
effect of delay, it was seen fit to incorporate in the Saskatchewan legislation
additional express protection for the consumer who delays in reliance upon
the seller’s assurances of cure:

The consumer shall exercise his right to reject the consumer product .
within a reasonable period of time ... except where the consumer delavs
the exercise of his right to reject because he has relied upon assurances
made bv the party in breach or his agent that the breach will Ik- remedied
when in fact the breach is not so remedied. 1"

In the event that New Brunswick courts refuse to restrict the seller’s right
to rectify to a single attempt to cure the same and/or different deficiencies,
an amendment to the C.P.W.L.A., in similar terms, expanding tht* param-
eters of the sixty-day limitation and reasonable time would ameliorate most
consumer concerns and uncertainties.

(tv) Expenses and Damages

Section 14(4) of the C.P.W.L.A. specifically imposes liability upon the
seller for all reasonable expenses the buyer incurs in returning the* product,
at the seller’s request, to the seller or to any repair facility or service outlet

114.Su™ra. footnote H4

"'The Saskatchewan consumer in order to subsecpjenilv reject must simplv establish that .iiin deled is noi
remediable or. alternatively, that the delect or the loialuv ol die delects constitute a breach ol substantial
character, as long as he relecls within a reasonable j>eriod ol time as defined in section see s 2<( 11

lIhSec tion 20(2) | he same result isactoinplished bv |udu i.il intei (»relation in the | lined Siaic-s see (.nimling
v Haiti. 4M5 S W 2d IHS (Atk 1972). where the purchase! ol a truck delaved his refection of the vehicle
for more than two vears hi reliance upon the seller's assurances that repairs could In- made-
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that is operated or authorized by the seller. The question arises as to what
effect a successful cure has on any claim the consumer may have for dam-
ages sustained before the cure, the expense incurred by the rental of a
substitute consumer product, for example.

The general provision for damages in section 15 of the Act is arguably
broad enough to compensate for this type of loss on the ground that it was
incurred while the seller was in breach of a warranty. On the other hand,
the section is equally broad enough to compensate the consumer on the
same basis for any reasonable expenses incurred in returning the consumer
product to the seller for rectification. Yet, as noted above, the draftsman
apparently felt the need to insert a specific provision to affix financial
responsibility upon the seller. This potential problem was similarly iden-
tified in respect of the Ontario Draft Sales Rill17 and led to the insertion of
a specific provision in the Uniform Sale of Goods Act to recognize that a buyer
may still have an action for damages against a seller who has successfully
cured.18 The Saskatchewan Act also avoids the problem by specifically
providing that “the consumer shall be entitled to recover damages for losses
that he has suffered and that were reasonably foreseeable as liable to result
from the breach regardless of whether the breach is remedied.” 1"

C. BUYER'S RIGHT TO REJECT THE CONSUMER PRODUCT

(i) General

The First Report of the Consumer Protection Project suggested three major
reasons why the right of rejection rather than damages should be the
cornerstone in a new remedial regime.

.. In (Ik- first place, the damages may not amount to enough to make it

worthwhile for (the buyer) to take legal action. 1he power to cancel the
transaction puts the buyer in a better position to compel proper perlorm-
ance himself without the aid of legal process. Secondly, the damages mas
Ik- uncertain. For example, reasonable men can easily differ over “the dif-
ference between the value of the goods at the time of delivers to the buver
and the value they would have had it they had answered to the warranty",
which is the prxma facie rule for recovers lor breach ol warrants of qualitv.
lhirdly, and in anv event, the consumer buys goods for use. What he wants
in the goods he contracted to receive, not something else witli a monetars
adjustment. To get what he wants he mas have to resell these goods and
buy the proper ones. But consumers as a rule are not in a vers good position
to dispose of goods at their Ih*si price. Sellers who are dealers are in a better
position to sell the goods lor their I>est price.12*

The C.P.W .L.A. formulation of the consumer’s right to reject is one of the
most obvious applications of its fidem haheat emptor orientation; the level of

1 See Hmlge \ Hiukles. \uf>ta. lootnote 50, 11 |> 1V See also | minim l.m (.onteieme of Canada.
I inform Law Srilion Hrpotl on Sair of (<hhL (I'IHJi .11 [> 112

""Scilon 7(4).
"“Section 20< I Hallill

"Siifnn. limMIKHc IV 11 [>> 1 11-1 I Simll.11 illleiols have Iteeli 1<I<l1llll<<l w Ltin 1ilit lim.tdti tonlesl ol
-males see Outturn \ttli »/ <<«/< /{ijunt uifna. lootnoU 1 dt > IV
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confidence instilled by this remedy should be high, indeed. Simply stated,
the consumer can expect the product, in its original or rectified form, to
measure up to what has been said, written or advertised about it and to
meet reasonable quality and fitness expectations or, subject to time re-
straints, he can reject the product and get his money back with or without
a deduction for interim use.

(it) Grounds for Rejection
The consumer’sright to reject is set out in section 16 of the C.P.W.L.A.:

Ib (1) Where the seller is in breach of a warranty provided by this Act and
does not rectify the breach pursuant to any opportunity that the buyer gives
him under section 14 or otherwise, the buyer mav reject the product if he
does so within a reasonable time after he discovers the breach and he dis-
covers the breach not later than sixtv days after delivery of the product.

16(2) Notwithstanding that the buver discovers the breat h later than sixtv
davs after delivery of the product, where the breach is a major breach tlie
buver may reject the product if he does so within a reasonable time after
he ought to have discovered the breach.

It is important to reiterate that section 14 of the Act does not require the
buyer to provide the seller with a reasonable opportunity to rectify in all
non-major breach cases. As noted earlier, where he is unable to do so or
unable to do so without significant inconvenience, the buyer is relieved of
this obligation. As a result, there are really three identifiable grounds jus-
tifying the consumer’s right to reject: (1) a major breach of warranty by
the seller, (2) a failure by the seller to rectify after being given an oppor-
tunity under section 14 or otherwise to do so, and (3) any breach of warranty
by the seller which is accompanied by the buyer’s inability or inability
without significant inconvenience to afford a reasonable opportunity to
rectify.

a. Major Breach

In providing New Brunswick consumers with an immediate right <i
rejection lot major, as opposed to minor, breathes of warranty, the
C.P.W.L.A. isconsonant with the universal trend of reform proposals and
legislation.:1However stvled, and wliether defined or undefined, the thrust
of these formulations has been the creation of a unitary warranty scheme
permitting examination of both the nature of the breach and its conse-
quences in determining whether or not the breach is of sufficient severity
to justify rejection. Particular problems occasioned In New Brunswick s
failure to define “major breach and the inaugural paucity of juditlal tl.u -
ification were earlier canvassed in reference to the seller s right to rectify.
Of course, am attempted definitional or judicial clarification could only be
of marginal assistance in resolving the very difficult question fating an
aggrieved buyer in Underline cases, viz. whether or not the seller’s breat I)
of warranty is really a majoi breath enabling the buve* u> im nrdiatelv

m See discussion \upru. footnotes KI-9H
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reject. The buyer’s best course of action in all but the most obvious cases
is to give the seller the benefit of the doubt and allow him a reasonable
opportunity to rectify his breach of warranty. If this initially tilts the balance
in such situations towards the seller, the consumer will not ultimately be
prejudiced due to his broad right to reject in all cases of non-rectification.
The flexibility inherent in the C.P.W.L.A. major breach concept creates, to
this extent at least, an overlap between the rights of rejection and cure.
But this overlap has the salutory effect of saving the contract in many cases
and thus avoiding economic waste.

b. Seller's Failure to Rectify

A distinguishing feature of the C.P.W.L.A. is its provision of a general
right to reject the consumer product if the seller fails to rectify it in ac-
cordance with any opportunity provided This diffe entiates the New
Brunswick legislation from the Saskatchewan Act, for example, which does
not recognize the consumer’s right to reject where the seller fails to make
good a minor breach of warranty unless the breach isactually irremediable.
If the breach can be remedied, albeit not by or through the seller, the
consumer is only entitled to have the breach remedied elsewhere and, in
any event, is restricted to damages.122The New Brunswick formulation, in
conferring a right to reject in all cases of non-rectification, provides the
ultimate incentive for the seller to effect cure. It recognizes that in consumer
transactions, the consumer will rarely be in a better position to cure than
the seller. Even then, the Uniform Sale of Goods Act follows the New Bruns-
wick precedent and applies it in the broader context of general sales.12

One additional aspect relating to the time framework of the seller’s
failure to rectify is worthy of special note. Where section 14 confers upon
the seller a statutory right to rectify, the buyer is required to provide him
with a “reasonable opportunity” to do so. Although the buyer is not re-
quired to provide the seller with any opportunity to rectify where an ex-
ception to section 14 is applicable, lie may, nevertheless, choose to do so.
For example, a consumer may elect to treat the seller’s major breach as
minor and provide him with an opportunity to rectify. In these circum-
stances there appears to be no requirement that the opportunity so pro-
vided Ik*a “reasonable opportunity.” The notable absence of the word
"reasonable” in section 1(>suggests that the buyer’s right to reject on the
basis of non-rectification arises on the seller’s failure to rectify pursuant to
(1) any reasonable opportunity that the buyer gives him as required In-
sertion 14, and (2) any opportunity, reasonable or unreasonable, that the
buyer otherwise provides. This is hardly prejudicial to the seller insofar as
he has no general right to rectify other than under the Act. If the buyer

‘o'sSection LGi Il h.ii See also Romero. supra. footnote "it» at p 323

m 1lhe Act h.isi<alls provides that the buver has a iight to releit foi am noncontorinn\. whether substantial
or otherwise. sublec t to the seller's right to cure s 7 7 (f Ontario Draft Sale\ Hill whu h. through pro\isioiis
enabling the bulei to demand the cuie of ininot breaches and ruining these into substantial hieaihes
where the seller tails to cure, accomplishes somewhat the same thing allx-it b\ a more cumhersome route
see ss. 7 7(41land 7.7(5)
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affords a gratuitous opportunity to rectify in circumstances where he has
an immediate right to reject, he should certainly be able to unilaterally set
the parameters of the opportunity provided.

c. Buyer's Exemption From Rectification

Section 14 of the C.P.W.L.A. exempts the buyer from having to provide
the seller with a reasonable opportunity to rectify where the buyer isunable
to do so or unable to do so without significant inconvenience. In the former
case, where the inability is attributable to the buyer’s use or to damage
independent of the seller’s breach, section 17(3) provides as follows:

17(3) Where before rejection the product has deteriorated to a state beyond
that attributable to reasonable wear and tear for the period of time that the
product was used by the buyer, or has been damaged by causes that are not
attributable to the seller’s breach, the seller mav deduct from the refund of
anv payments on the price or recover from the buver, or both, an amount
for compensation for the difference between the value of the product as it
is and the value that it would have but for that deterioration or damage.

In providing this answer to the question of what effect the buyer’s inability
to return the consumer product in specie should have, section 17(3) sub-
stantially departs from the general sales law by negating the common law
restitutio in integrum prerequisite to rescission and providing the opportunity
for judicial uniformity in the application of monetary allowance adjust-
ments. |bis represents another clear legislative assertion of the primacv ot
the ("..P.W .L.A.'s consumer rejection remedy.1%

(Hi) 1ime for Rejection
a. Reasonable Time and The fr() Day Rule

The C.P.W.L.A. imposes a time framework within which the aggrieved
consumer must exercise his rejection rights. Section 16 distinguishes be-
tween rejection tights exercised on the basis of non-rec tification of a minor
breach of warranty and rejection rights exercised on the basis of a major
breach. In the former case the consumer can only reject the product if (1)
he rejects within a reasonable time after he discovers the breach and (2)
he discovers the breac h not later than sixty days after delivery of the prod-
uct. In the latter case the consumer must similarly reject within a reasonable
period of time after he discovers the breach but, if that initial discoverx
occurs outside tfie 60 day period, the consumer can still reject as long as
he does so within a reasonable time after he ought to have discovered it.

These provisions incorporate the recommendations of the First Report
of the Consumer Protection Project'2'and, in sodoing, represent the ( .P.W | A
resolution to the "acceptance" and "passing of property” problems inherent
in the rescission remedy under the Sale of Goods Act.'-" | his resolution, it

letlev .iih) Budge. (onsumei Product Warrants and lial>ilit\ \»t, I'‘'TH (I".179] 1 Iu»l I mi> Ini
Hit), wlieicm the authors opine that the basic < 1’M / ;t icmech isdamages

1?sSufna. footnote IS. at p I2H

-""See discussion, wifna, aliove toolnotes |
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should be noted, goes much further than simply abolishing the passing of
property test and making deemed acceptance in the S.G.A. subject to the
buyer’s reasonable opportunity for examination.1Z Instead, it imposes, al-
beit on an arbitrary basis, a definite time period for rejection in minor
breach situations and provides a contingent extension of that time period
in the case of major breaches of warranty. The policy choice inherent in
this legislative formulation gives recognition to the fact that if rejection
occurs early, the relatively small degree of prejudice suffered by the seller
is outweighed by the importance of providing the consumer with an
uncomplicated1B and effective remedy. Alternatively, the longer it takes
the consumer to reject, the more likely the seller’2 will be prejudiced by
the return of the consumer product and the greater need, therefore, to
restrict rejection to very serious latent defects which were reasonably dis-
covered.10

While the C.P.W.L.A. formulation achieves the objective of eliminating,
or at least ameliorating, much ofthe uncertainty that would otherwise attach
to the issue of what constitutes acceptance, it also raises a new area of
difficulty, viz. the determination of what constitutes rejection “within a
reasonable time" after discovery of the breach. The C.P.W.L.A. does not
define the concept of reasonable time. The Saskatchewan Act, however,
which also requires that a buyer who is entitled to reject do so within a
reasonable period of time, 9 has clarified the meaning of that requirement
in the following terms:

. a reasonable period of time shall run from the time of delivery of the
product to the consumer and shall consist of a period of time sufficient to
permit such testing, trial or examination of the consumer product as mav
Ik*normally required by consumers of that product and as may be appro-
priate considering the nature of the product, for the purpose ofdetermining
the conformity of the product to the obligations imposed under this Acton
the party in breach.

This statutory clarification also itemizes relevant considerations for New
Brunswick purposes, providing the C P.W.L.A. distinction between patent
and latent defects and the role of examination and trial use are kept iti
mind.

li7See text accompanying footnote 22.

12"Compare. from the standpoint of certainty, section 8.2(2)(d) of the I'mform Salr <« (»/«*/a Art which
provides that the buyer loses fits tight to reject where the- nonconformity is of a minor character and a
substantial p*nt«l lias elapsed after delivery (emphasis added).

‘ANor is prejudice in these cire umstances exc lusive to the sellet As noted by Professed Romero, the longer
the consumer retains the consumer product, (he more difficult it will I>e for him to prove that (he product
was defective ai (fie- time of sale- See Romero, suftia. footnote 5<i. ai p. 1v2) Sec- also Phillips, \ufna. fontnote

1lat p S96

Iv,A policy of waiver of rights bv the consumer seems to underlie the (. I’ W/ .V treatment of major latent
defects, le. a consumer should not he able to sit on his rights to (lie possible it not probable detriment of
the seller when he could, by the exercise of reasonable diligence, have discovered the defect and rejected
the consumer product at a significantly earlier time

11Sec tion 20(2)

1,2Section 20(3).
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b. Examination and Trial Use

Examination and trial use will usually bring to light patent defects. In
a sense the C.P.W.L.A. requires that it be carried out within 60 days of
delivery or else the consumer is restricted to an action for damages. During
this 60 day period, however, the consumer need only be concerned with
“reasonable time” beginning to run from the point of actual discovery. W
The C.P.W.L.A. treatment of latent defects, on the other hand, distinguishes
on the basis of the quality of the breach. Latent defects constituting a minor
breach of warranty are treated exactly the same way as patent defects and
are subject, as a result, to the 60 day rule. But latent defects which rise to
the level of a major breach may entitle the consumer to reject, notwith-
standing the 60 day rule, providing he does so within a reasonable time
after he ought to have discovered the breach. The net effect, therefore, is
that “reasonable time” in relation to rejection based on latent major defects
will run from the time oi actual discovery within the 60 day period following
delivery of the consumer product and from the time of constructive discovery
thereafter.

A difficult and related problem posing relevant temporal dimensions
will involve distinguishing between the discovery of defect(s) and the dis-
covery of the fact that the defect or a combination of defects rise(s) to the
level of a major breach. In this respect the American experience is revealing.
Section 2-608 of the Uniform Commercial (lode, as noted earlier, permits the
buver to reject goods even after acceptance on grounds analogous to major
breach providing his revocation of acceptance occurs “within a reasonable
time after he discovers or should have discovered the grounds for it.”I’
American courts, in applying the provisions, seem often to have given the
benefit of doubt to the buyer.,ss

In summary, if the consumer is to preserve lus rejection rights undei
the C.P.W.L.A. tlie length of permissible examination or trial use periods
will vary depending upon whether tlie defect is patent oi latent, and. it
latent, whether the defect amounts to a major breat h of warranty.

c. Effect of Third Party Interests

The general rule in section 21(1) provides that the consumer is not
entitled to reject the consumer product if he is unable to give it back to

*"Of course, it the consumer product inused and the Inner examined the product priot to sale oi suppl\.
the seller is not liable tor detec ts whic h the tv|»e of examination made h\ the buver ought to have revealed
s. 10(2)(c). tot a full discussion on the effect of examinations under the (,1°W I. A see l'ait I|. \upra.
footnote 1, at pp 172-177.

1,41lhe I' provisions are arguahlv more vigourous than their (. I* W.L.A counterparts msof.u as the
revocation must not onlv be effected within the permissible time frame but must also oc<ui liefoie- "am
substantial change m condition of the goods which is not caused b\ then own defects’ s 2-(><)K(2).

'"See, for example. Tigrr Motor Company v McMutlr\. \upra. footnote 93 (acceptance revoked aftci Il
months and SO unsuccessful attempts). Fablok Mitts. Ini \ (.mlut Maihint G Lountln C.o., !U0 A.2d I'M
(N | Sujiet 1973) [two vears a reasonable time to revoke acceptance of knitting maihme|; Dopiernllu \
Arkanuis t.ouisunui (ias C.o.. 499 SW 2d *»10 (Aik Snpt Ct 1973) [40 months a reasonable time to tevoke
acceptance of an air-conditioning unit) Cf Point Hrjngrrution Smur\ Ltd \ Moltienhaun, \ufna. footnote
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the seller free from any right against it in favour of a third party. This
covers the obvious case of resale by the consumer and, it resolves in the
seller’s favour any doubt in the less obvious or unusual cases. Thus, for
example, during the currency of a valid workman’s lien against the con-
sumer product or a valid writ offierifacias filed against him, the consumer
would be disentitled from rejection. The major exception to the general
rule occurs where the consumer grants a security interest to a third party.
This will not preclude rejection unless the amount secured by the security
interest exceeds the amount the buyer may recover.*

(tv) Notice of Rejection

While the C.P.W.L.A. does require that the consumer exercise his re-
jection rights promptly, it is silent as to the formalities of rejection and
merely provides that the rejection is not effective until the seller receives
actual or constructive notice that the consumer does not accept the prod-
uct.16 A question arises as to what extent the consumer is required to give
reasons for his rejection.

Atcommon law the aggrieved buyer is permitted to rescind his contract
with insufficient or no reasons provided there existed at fhe time sufficient
grounds to justify rescission.17 This can be compared with the position
under the Uniform Commercial Code which imposes a duty on the buyer to
particularize his grounds of rejection. Section 2-605 (1) provides in part:

2-605.(1) The buyer's failure to state in connection with rejection a particular
defect which is ascertainable by reasonable inspection precludes him from
relying on the unstated defect to justify rejection or to establish breach

(a) where the seller could have cured it if stated seasonably;

This legislative formulation recognizes that where an unstated defect is
curable, failure to note that defect when rejecting can seriously prejudice
the seller’s right to effect cure. This rationale is equally appropriate to the
seller’s statutory right to rectify as conferred under the C.P.W.L.A. A seller
obviously cannot rectify effectively if he is wholly uninformed as to the
cause of the trouble. It is submitted that if the seller’ right to rectify is to
reHect the reasonable expectations of the parties and to constitute an ef-
fective C.P.W.L.A. counterbalance to the buyer’s right to reject, the buyer

Section 20. as am. According to the draftsman the rationale for tins exception is that the securttv
interest can be distharged with the monev due from the supplier, and to this end s. 20(2) per nuts the
seller to pav off the third party with that monev: see Dore. "1 he Consumer Produtt Warrants and Liability
Act". (19H2) SI U.N.B.L.J. IH1 at p. 109. In this case there will lie no liability for the tost of borrowing
beyond what has accrued up to that time. For other minor exceptions to the general rule, see s. 21(2), as
am.

*“Section IH(.S).

1,7¢|1t| isdear .. that [parties) are not. by their rejection of the tender on an insuihc tent ground, pm luded
from supporting the rejection on other and valid grounds': per McCardie |. in Maubrr Sacchannr (.0 v
Com Pnxiuds Co., 11919) | K B. 198 at p. 204. as quoted in Ontario Salr of (joods Report, \uprn. footnote 13.
at p 47H See alv> Hnti\h id Rrr»ngton\ /ui \ Xorth W'e\trm C.arh/ir Irn Co .jI192H) A( 4M(H I I
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should be required to p- ovide the seller with reasonable information in the
circumstances regarding the problem to be rectified or his grounds for
rejection. This result could be accomplished by amendment or judicial
interpretation. Both the Ontario Draft Sales Bill18 and. with modification,
the Uniform Sale of Goods ActI™contain provisions comparable to U.C.C. 2-
605( 1)(a). These would serve as useful precedents for legislative resolution
in New Brunswick. Alternatively, the same result could be accomplished if
New Brunswick courts were willing to impose such a duty of disclosure
upon the buyer within the parameters of his obligation to provide the seller
with a “reasonable opportunity to rectify.” The elasticity of those param-
eters could and should recognize all relevant factors including reasonable
disclosure of defects and symptoms, within the knowledge of the consumer
and his willingness to co-operate in any attempt by the seller to rectify,
itself including, where appropriate, the provision of additional information
on request.

(v) Consequences of Rejection

a. Buyer's Duties Upon Rejection

Under the general sales law a buyer isunder no duty to return rejected
goods to the seller; it suffices if he simply notifies the seller that he rejects
them and places them at the seller’s disposal.¥4' The First Report recom-
mended no change in this principle for New Brunswick’s consumer leg-
islation. ¥l the C.P.W.L.A., however, departs from this recommendation
and, although not requiring the consumer in all cases to return the con-
sumer product upon rejection to the seller,requires him to do so at the
seller’s request. In such cases the requirement imposed by section 22(2) is
to return the rejected product to the seller or to any repair facility or service
outlet that is operated or authorized bv the seller unless: (1) the consumer
would lie significantly inconvenienced in returning it,"' or (2) the consumer
has not received, in accordance with section 18, a refund from the seller

“Sei tion M{ 11

1,JSet tuin H*»<1)ni tlu- 1 'ntform Sole n/ i .<*/>\i lonlv ptec hides .1 buver from reiving <nthe unstated delft1
to |ustifv rejection 1his reflects the tolueni that the words "or to establish breath” in the Ontario for-
mulation tnight lie given a broad meaning so as to encompass all claims lot damages see | intorni l.aw
Conference ot Canada. Iniform lau Srrtwn Hfporl on Satf of Goods (IM82). at p. 165. lhe | inform Att also
contains an added provision that precludes the seller's failure to partii ulari/e the seller's nontontormilv
unless the sellei is "untlulv preluditeli* sees Mt>(3i

14"See tltst ussitin. supni. afxive footnote 20

M Stifrru. lootnote 13. at pp 136-137. 1lbe Saskatchewan \it lullv implemented a similar recommendation
anti merelv provides that where a consumer product is reletted. "the tonsumet shall have no responsibility
to deliver the product to the partv in breat h and it is sullit lent il the tonsumer informs the part\ 1ll Ineat h
that he re)ects it": s 23(b).

1471 he general requirement is merelv that the buver allow the sellei to take bat k the immillici piotili« 1
s 22«11 (1 s.22 Sask Act

,4,lust as the buvet is excused on the gounds of sigilliliant llllonvenifnee |s 14(3)| from having to return
the tonsumei piixiutt tijxui lequesi to afford the sellei a reasonable op|xirtumtv to retlitv. he is smularlv
excused ii[x>n rejection from returning the consumei ptixlutt at the request ol the sellt-i anti the exclusive
ttinsitleralions of tonvemcnte are identual s 22(2)
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of payments made.M4The rationale behind this change appears to recognize
that insofar as recaption by the seller is concerned, in consumer sales1b it
is often the buyer who is in a better position to arrange for return of the
product. In such cases, itisargued, the seller should be permitted to require
return as long as the requisition is without prejudice to the consumer. The
C.P.W.L.A. safeguards in that respect include, in addition to the significant
inconvenience and buyer’s lien exceptions already noted, express provision
for passing along to the seller all reasonable expenses that the consumer
incurs in effecting return at the seller’s request.16

The consumer is further required, by section 22(4), to take reasonable
care of the rejected consumer product until he either (1) allows the seller
to take it back, or (2) returns the product in accordance with the seller’s
request. This formulation raises two potential problems which could have
been expressly resolved. The first problem concerns how long the buyer
must wait after he’s notified the seller that he has rejected the consumer
product before it can be said that he has “allow[ed] the seller to take it
back.” Is notification with the arbitrary imposition of atime frame sufficient
to thereafter exonerate the buyer for a failure to take reasonable care of
the rejected product, or is a reasonable time frame implied? The Uniform
Commercial Code, in a precedent followed in both the Ontario Draft Sales
Billl&and the Uniform Sale of Goods Act,'4*resolves this problem by codifying
the common law position and specifically providing that the buyer isobliged
to hold the goods with reasonable care “for a time sufficient to permit the
seller to remove them.” The second problem concerns the ultimate re-
sponsibility for the buyer’s incidental expenses necessitated by this obli-
gation to take reasonable interim care of the rejected consumer product.
Again the U.C.C., in a precedent similarly followed,1 expressly imposes
financial liability upon the seller for the buyer’s reasonably incurred ex-
penses. 15

b. Huyer’ Right In Recover Payments and/or Damages

Under the general sales law the prerequisite of a total failure of con-
sideration disentitles a buyer from recovering the pruchase price once he
has received any benefit under the contract.18l The First Report of the Con-

m See discussion, infra. on huyer’s lien, above footnotes 156-164.

14H nlike commercial sales, tor example, where the huver can generallv place the rejected goods at the
sellet ’sdisposal throughout normal business hours. < msumer sales would muc h less frequently afiord this
opportunity.

‘#”Sec tion 22(3).

“’Section 8.2(2)(b).

M&cnon 8.3(b)

M<See s. 9 13 of the Ontario Draft Sales Hill and s. 9 14 of the ( nifiirm Saif <f (stxtd.s Act

[s<Secnon 2-7 11(3). It should be noted that eac h of the Acts also provides that the buyer’s "security interest™
(buyer’s lien) includes these expenses m addition to anv payments on price

1410ckenden v Hrnley (1858) KB & K 485. 492 See also section 56(2) S.G A. which provides that "Nothing
m this Act shall affect the right of the buyer to recover money paid where the consideration for the
payment of it has tailed.”
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sumer Protection Project, following the precedent of the Ontario Warranties
Report,152 recommended that upon rejection the consumer should be en-
titled to (1) a refund of the purchase price subject to an allowance for the
benefits received, and (2) any other damage which he may have suffered,
subject to the usual tests of foreseeability.13 These recommendations, re-
flecting a universal trend in reform proposals and legislation,154 were in-
corporated without modification in the C.P.W.L.A.'b

It should also be noted at thisjuncture that the C.P.W .L.A. takes cog-
nizance of potential refund problems that arise where the buyer’s consid-
eration has included a trade-in. Section 19(2) specifically provides that in
such circumstances the seller or the buyer may elect to treat the trade-in
as if it were money, the amount of which is “deemed to be the monetary
value of such consideration at the time it was given.” The deeming provision
recognizes and resolves the practical difficulties that would otherwise arise
given existing consumer sales techniques which often inHate or deflate
trade-in monetary values in direct proportion to inflated or deflated retail
selling prices.

c. Buyer's Lieu Rights

Under the general sales law the buyer who rightfully rejects goods has
no right to hold on to them as security for repayment of purchase monies
or for other damages. As noted in the First Report, this legal requirement
of having to give back the goods before being entitled to any refund op-
erates as a powerful practical deterrent to the exercise ofconsumer rejection
rights.1% | he Report recommended, therefore, that the New Brunswick
consumer should have a lien for “any portion of payments made on account
of the purchase price that he is entitled to recover.” 57 Noting the difficulty
of estimating various unliquidated claims,18the Report went on to expressly
recommend against any lien for general damages. The C.P.W.L.A., )XW like

Supra, footnote* 13. ai p. 4b
"’Firs/ Report, supra, footnote IS, at pp. 134-135.

"”See. for example, the Saskatchewan Act: ss. 20(l)d>) and 23(c); Ontario Rfport on Saif of (joods, supra.
footnote 13, at p. 516; Ontario Draft Saifs Hill ss 9.12-9.14; |’'m/orm Saif of (,oods Ad ss 9 13-9.15. (f
V S\W Working Puprr on Sale of (roods, supra, footnote 52, at para. 13.39.

“'See sections 15, 17(2), and |K(I)
IMSufna, footnote 13. at p. 112.
"lbid . at p 132

"*1he following quotation from Raift v Wfbstri (185h). 3 lowa 502 at p 512 was clied in the hirst Rrport,

at pp 131-132. to sup|>ort its reluctance to extend the buyer's lien to encompass a general claim foi

unliquidated damages
lo give a party the right to demand payment or sec uiit\ foi the- claim he niav hold against another.
piesup[>oses almost necessarily, that lus claim oi demand is eithei in fact ascertained and sc-ttlc-cl. oi
that it mav lie approximated at least. bv fixing a value on those things, or those senices. winch in
every community, have some estimated or marketable worth Use. on what basis would he proceed
in demanding payment or security’ Or if payment oi security should t> offered, for what amount’
Bv whom or how. is the amount to Ik- ascertained- It the defendant is willing to comply, where is
the data from wine h the computation is to In- made--

MSee don IX' 1)
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the Saskatchewan Act,J0adopts this reasoning in its entirety and so restricts
the buyer’s lien to security for the return of the purchase price. The lien
rights conferred by the Uniform Commercial Code were cited in the First Report
as a precedent for its recommendation.’8l The U.C.C. lien rights, however,
are much broader and include, in addition to payments on price, a number
of unliquidated claims against the seller, viz. expenses reasonably incurred
in the inspection, receipt, transportation, care and custody of the goods.1®
The incorporation of unliquidated claims to this degree appears to have
presented little difficulty to date in the United States. Both the Ontario Draft
Sales Bill and the Uniform Sale of Goods Act follow the broader U.C.C. prec-
edent,l6l even to the extent of entitling the buyer not only to retain pos-
session of the goods but also, in due course, to resell them.

The Ontario Law Reform Commission, notwithstanding its recom-
mendation to follow the U.C.C. precedent, expressed some doubt con-

cerning the practical importance of the buyer’s lien rights in consumer
sales:

. It may well be of value to a merchant buyer who has storage facilities,
who knows his rights, and knows where to find a market to enforce his lien
if this becomes necessary. It seems less likely that a non-merchant buyer
would often avail himself of the lien right: consumers as a group are usually
only too happy to return to the seller goods that have proved unsatisfactory.
However, it is generally agreed that the law should be evenhanded in con-
ferring lien rights on buyers and sellers, and it seems equally reasonable to
expect that the conferral of the buyer’s lien right should not depend on the
frequency with which this right is likely to be invoked by the buyer.M

hi this respect it is important to recognize that in the exercise of his
C.P.W.L.A. buyer’ lien, the consumer is never looking toward ultimate
resale of the consumer product. Resale, if any, will be the seller’s respon-
sibility, and therefore the main advantage of the C.P.W.L.A. buyer’s lien is
the effective inducement it provides for the seller to promptly refund the
consumer’s payments. For this reason its efficacy should not be measured
bv the frequency with which the lien is invoked by New Brunswick con-
sumers but, rather, by the frequency with which it does not have to be
invoked.

(. Deduction for Benefits, Damage and Deterioration

Under the general sales law a buyer who retains goods for more than
a short period of time may be held to have accepted them and consequently
restricted to a claim for damages.l6SThe Sale of Goods Act makes no provision
‘s*eSection 23(d).

""Supra, itx><note 159. lhe | pre< t*tlk*m was also followed in Saskatc hewan: see Romero, supra, footnote*
56, at p. 329.

“ Section 2-71 1(3) Ihe law Reform Commission of New South Wales recommended, albeit in the wider
<ontext of general as opposed to (onsumer sales, that the buyer should have a lien on goods to Um extent:
‘.ee Working Paper on Sate of (%ottds, supra. tootnote 52. at para 13.39(g).

Ih\Sti*ri<, footnote 149.

""eOntario Saif of <ttods Rrpvrt. supra, footnote 13. at p 482.

'"See discussion, supra. above footnotes 13-19
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for any restitutionary claim by the seller for benefits received by the buyer
during what the draftsman must have contemplated would be the relatively
short period between delivery and rejection. While this time period in
appropriate circumstances has been protracted by judicial reaction to the
complexities of twentieth century merchandising,16 the C.P.W.LA. pro-
visions on rejection and cure have extended it to unimagined lengths and
frequency of occurrence. By expanding the permissible grounds and time
frame for rejection, the C.P.W.LA. makes it far more likely that, prior to
rejection, the consumer will have derived some benefit from the rejected
consumer product, and the seller will have suffered some prejudice in
having to take back a used consumer product whose resale value and re-
salability is seriously affected by such use.’6/ The Act, therefore, attempts
to counterbalance potential prejudice to the seller with the following pro-
vision:

17(2) The seller may deduct from the refund of any payments on the price
or recover from the buyer, or both, an amount that is equitable in the
circumstances for the benefit, if any, that the buyer derived from use of
the product.

It should be noted that section 17(2) as originally enacted excluded the
seller’s right to deduct for any benefit derived from use during the first
ten days following delivery. The rationale for this exclusion was set out in
the First Report:

The one exception that we v.ould make to the seller's tight to recover in
restitution for the value of the net benefit received by the buyer from use
of the goods is the case where the buyer exercises his rejection rights within
a very short period after receiving the goods. To give the seller a right to
recover in this case, although certainly desirable in theorv. is in our opinion
apt to cause severe practical problems through disputes as to what value
should be placed on such I>enehts. Since the amount of money involved in
this case should Ix* small, and considering some of the reasons for granting
rejection rights in the first place, it does not seem unreasonable to make
this exception. Otherwise there is great danger that an unsc rupulous seller
who has already I>een paid might deduct or threaten to deduct from the
refund an inflated amount which he claims represents the benefit to the
buyer. Such a practice could in many cases defeat for all practical purposes
the consumer’s right to reject ..

"The Alberta Institute of t.aw Research ancf Reform, in its Hrport on the I'ni/orm Sair »/ (.ihmU Art. \upra.
footnote b5, at p. 168, noted that the draftsman of the V(> A "did not anticipate the twentieth centurv
explosion hi the selling of <onsumer and complex tnanufac tured goods and the w.t\ in whi< h this |>etsuaded
courts to extend the period in win« h a buver could mspec t goods. 01 iould allow a sellet to iron out teething
problems.”

Ih7I he (. W'.L.A. prohibits the sale of consumer products as new when the\ have !>ecn used s. 9.

See also <* 17(3), the text of which is contained \ufna, alx>vc footnote 124. providing compensation to
the seller for depreciation, damage, and unreasonable wear and te.ii Cf section 23(c) Saskatchewan \«»
which pettmts a seller to set off "an amount that is equitable lot the use ol the pioduct providing that in
determining the amount no regard shall lk- taken of the depre lation of the product unless it is otheiwise
provided for in the regulations for a full discussion see Romero. supra, tootnote > at p 331

“Mupra, footnote 13, at p. 13(1
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Removal of this exclusion by amendment in 198010 should not result in
substantial prejudice to consumers due in large part to the mechanics of
the seller’s deduction as it relates to the buyer’s lien for return of his
purchase monies. The Consumer Protection Project’s major concern, as
noted above, related to the value to be placed on the buyer’s benefits and
the potential for unscrupulous sellers to defeat the consumer’s rejection
rights by inflating that value. Special C.P.W.L.A. provisions to help resolve
such disputes do much to allay this concern. Where the seller claims the
right to deduct from the consumer’srefund an amount for benefits, damage
or depreciation, he is not entitled to return of the consumer product unless
he (1) pays the consumer any amount that is not in dispute, and (2) deposits
the amount in dispute with a court and gives the consumer a copy of the
receipt for the deposit.I71 If the seller doesn’t bring an action to realize his
claim within fifteen days after making the deposit, the money will be paid
out to the consumer.12

The C.P.W.L.A. attempt to avoid prejudice to the seller by allowing
him compensation for any benefits received by tlie buyer through use of
the consumer product may still be perceived by many sellers as less than
satisfactory. In the United States, where a seller is permitted to recover
from the buyer in restitution for the fair value of any benefit conferred as
a result of the buver’s use, the normal method for measuring that value is
to calculate the rental value of like goods for the relevant period of use.15
In the vast majority of such cases, the benefit value to the buyer will =
substantially less than the disproportionately high initial depreciation which
the consumer product has endured, ie. the difference between the fair
market value of a new vs. used consumer product. Any attempt, however,
to reflect all of this depreciation in an assessment of benefit to the buyer
is untenable.

). DAMAGES

Where the seller is in breach of any C.P.W.L.A. warranty the buyer
may recover damages.IZ Similarly, even where he rejects the consumer
product, the buver may recover damages from the seller in addition to
recovering any payments that he has made on the price.15 In either case

J"SN.B 19KO. C. 12, s. 4.
1711his is the combined effect of ss IH(l) and (3).

,72Section 18(5). Otherwise, where an actton is commenced, the monev is paid out at the direction of 1
judge of the court

,7.flvr<i v \toorr Lord (.i>mptin\. 157 S.h 2d 4 1(Cia App IMb7) Of course, in manv cases, the benefit received
bv the buver from .1 defective consumer product could Ix- substantially less depending upon the nature
of the breach of warranty.

’’Section 1V It should also f>e kept 1Il mind that the abolition of pnvitv of contract in section 23 of the
(.V WL.A permits am [>erson who is not a partv to the- contract but who suffers a consumer loss because
of the breach to recover damages subject to the same reasonable foreseeability rules see Part I. \upra.
footnote I, at pp. 138-139.

I7'Section 17(1)
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the damages recoverable are those which were “reasonably foreseeable at
the time of the contract as liable to result from the breach of warranty.”
The identical expression is used in all references to the remedy of damages
in the Saskatchewan Act.18This wording merely restates the common law
remoteness of damages rule originally enunciated in Hadley v. Baxendalel/7
and reproduced in the Sale of Goods Act. Section 50(2), reflecting the first
branch of Baron Alderson’s rule in Hadley v. Baxendale, provides that the
seller’s prima facie liability is the “estimated loss directly and naturally re-
sulting, in the ordinary course of events, from the breach of warranty."18
The second branch of the rule in Hadley v. Baxendale deals with losses arising
from unusual circumstances of which the parties were aware and the buyer’s
right to claim such “special damages” isreserved, albeit obscurely, by section
51 of the S.G.A. The tendency of modern cases is to view the two branches
of the Hadley v. Baxendale rule as exhibiting a unitary test of reasonable
foreseeability,I®and the C.P.W.L.A. and Saskatchewan formulations merely
provide legislative recognition of this proclivity.1®

In conclusion it should also be noted that the C.P.w.L.A. definition of
“loss” is consonant with the cases which have analysed and applied the
above test.18l It establishes that, within the ambit of reasonable foreseea-
bility, a seller in breach of warranty may be liable for “loss or damage of
any kind, including economic loss, damage to property and personal in-

,,6Sections 20(1)(n), 24. 26(3), and 27. Sask Act

177(1854), 9 F.xch 231. that cornerstone of consequential damages proclaimed that the aggrieved pariv
could recover damages:

..such as may fairly and reasonably be considered either arising natut ills. le .«cording to the usual
course of things, from suth breath of contract itself, or suih as mav reasonably Ik-supposed to have
been in the contemplation of both parties, at the time thev made the contract, as the probable result
of the breach of it

The rule in Hadley v. Htixeruiale was recently authoritatively restated m Koufas v (.lamikow <lhe Illeum I1i,
[1969] 1 A.C. 350 (H.L.), and // Parsons (Livestock>Ltd v. I ttle\ Inghtim <S (<.1197M 1 All } K 525 (I ng,
C.A.). For an exhaustive analysis of the HadlIn v. Baxendale foreseeability rule and subsequent refinements.
see Onlano Sale of (ioods Report. supra, footnote 13. at pp. 491-494. See also Swinton. "Foreseeability Where
Should the Award of (Uintract Damages Cease'" Studv 3 in Reiter and Swan (eds ). Stwhes m (.ontnut Imu
(1980), 61; (.anlm lL.td v. Ttuokol Fibres Canada Ltd.. (1983), 40 () K (2d) 087 (Ont.( A)

I7*The same test appears m s 48(2) S.G.A. as the measure of damages in the event of non-delivery

I7ZM he trend emerged with the judgment of Asquith I. | in \iitona laundrs, (Windsoi) Itd v Sea man
Industries Ltd. [1949) 2 KB 528. at p. 539 (F.ng C A.), which combined the two brantlies into one entitling
and aggrieved buyer “to recover such part of the loss actually resulting as was at the tune of the contract
reasonably foreseeable as liable to result from the breath ™ More recently in Koufa\ v (larniktnr 11he lleum
I1). supra, footnote 177, at p 385, lord Reid said that he did trot "think that it was intended that there
were to be two rules or that two different standards or tests were to lk- applied Indeed, it is not alwavs
easy to distinguish between the two branches of Baron Alderson's rule and one writer comments that "the
modern restatement of the rule as a totality is a salutary trend" see Mrtiregoi mi Damages. (I Ith ed , 1980)
at p 195

"*More recent formulations have provided likewise see s 9 16(2) of the Ontario Diaft Sales Hill and s
9.18(2) of the L'niform Sale of Goods Art whic h continue to hold the seller liable Im all substantially foreseeaMe
damages falling within the Hadlr\ v Haxendale formula and refined bv Kuu/as v. ( zarriikou ilhe Ileum III.
supra, footnote 177, in. that the loss is not too remote if it was "liable to result” or "not unlikely to result™
see Ontario Sale of Goods Report, supra, footnote 13. at p. 493.

'*'*See Romero, supra, footnote 56, at p .332
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jury.”18This definition clearly establishes that, notwithstanding the broad-
ened parameters of the seller’s potential liability effected by the C.P.W.L.A.,
that liability extends fully into the area of consequential damages. The
rationale favouring full protection of the buyer’s expectation interest, as
set out in the First Report, clearly reflects a policy choice based on the
economic grounds of avoiding misallocation of resources:

.. . [A] very inespensive but defective product may be responsible for very
serious damage to person, property or pocketbook. This kind of risk is
much more difficult to evaluate than is the risk involved in having simply
to replace a defective product, but if it is difficult for the businessman to
evaluate, it is even more difficult for the consumer to evaluate. Again, we
fail to see why the burden of this loss, which is caused by the defective
product, should be borne by the individual consumer. It is really a cost of
the production, sale and use of goods of that tvpe and should be reflected
in the price of the product. If the true costs are not reflected in the price
then, as economists would say. there is a misallocation of resources. If the
true costs are reflected in the prices, and it is found that consumers are
unwilling to pav these prices and that the product cannot be sold, all we
can say is that we are not convinced that consumers and society will be the
worse for it. It is also sometimes said that such liabilities would inhibit the
development of new products and innovative ideas. In economic terms,
however, we fail to see why these new products should not bear their costs
rather than having them borne by the individual consumer . . .|Kl

111 PERMISSIBLE EXCLUSION OR RESTRICTION
1. INTRODUCTION

The C.P.W.L.A. treatment of the disclaimer issue illustrates again the
Act’s fidem habeat emptor orientation assuaged somewhat by the Emptores
venditores que ultra modum lie disidant principle. The implied warranties are
statutory guarantees of quality, fitness and durability and, as such, are based
on the reasonable expectations of the parties. No exclusion or restriction
of the warranties or remedies for breac h is permitted. On the other hand,
while the seller cannot exclude or restrict C.P.W.L.A. express warranties,
he can exclude or restrict the C.P.W.L.A. remedies for their breach. In
order to prevent prejudice to the consumer, he is only permitted to do so
to the extent that it is fair and reasonable. This should have the effect of
preventing such things as hidden disclaimer clauses, clauses whereby the
seller sets himself up as the sole judge of whether a consumer product is
defective, etc. The consumer can have confidence that the seller cannot
avoid this aspect of the C.P.W.L.A. by manipulating the form in which he
makes his promise.

Where an exclusion >r restriction of remedy is effective between the
seller and consuii.'r, the er will not Ik*prejudiced by inability to assert

IhiiSec non 1(1). Note that the Sask-it. hew an Act. unlike thei. /> U | 4 .goes further in permitting consumers
to recover exemplary' dimages lor a "wilful and knowing violation of the Act: see s. 28 Sa>k Act.

""Supra. footnote lit, at pp. 148-149. Of course the full protection ol the huver's expectation interest is
suhlect to ioresecahilitv rules and the dutv to mitigate.
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that effectiveness against a third party who suffers a “consumer loss”. At
the same time, if the seller’sexclusion or restriction is found to be ineffective
between the seller and consumer, the seller should not be prejudiced by
being unable to rely on the ineffectiveness of a similar agreement vis-a-vis
his own suppliers, given the C.P.W.L.A. philosophy of tracing back liability
for the breach of warranty. Thus, evidentiary presumptions are provided
to assist the seller for this purpose. Also in this respect, the disclaimer
provisions generally recognize that a seller should not be prejudiced by the
successful and permissible exclusion of C.P.W.L.A. warranties and remedies
in a contract with his supplier where the seller later incurs liability for a
consumer loss.

2. IMPLIED WARRANTIES AND C.P.W.LA. REMEDIES

Section 52 of the Sale of Goods Act recognizes the principle of freedom
of contract and permits a seller to exclude or modify the implied conditions
and warranties that the Act would otherwise impose. The Ontario Warranties
Report noted the predilicton of retail sellers to take advantage of this option
and enumerated the different types of disclaimer clauses predominating
written consumer contracts:

(1) Clauses excluding all representations, warranties and conditions, ex-
press or implied, statutory or otherwise, and substituting in their place
the supplier’s own warranties of quality and performance.

(2) The same types of clauses as in (1) but without substitutional warranties.

(3) Clauses which do not exclude the implied warranties and conditions but
which limit the measure of damages recoverable from the seller.

(4) Clauses which exclude all claims for consequential damages.

(5) Clauses which describe the goods as being sold on an “as is” basis or
“with all faults”.

(6) Clauses which require all complaints involving the goods to 1h- lodged
within a restricted period.

(7) Clauses in which the buver acknowledges that he received the goods in
good condition and that they conform to the terms of the contract."%4

In general the consumer who signs a printed form contract containing one
or more of these disclaimer clauses will be bound thereby notwithstanding
that he neither read nor was expected to read the contract.lH As stated in
New Brunswick’s First Report, the result in many cases is that “the buyer
loses rights that the law meant him to have and has his reasonable expec-
tations defeated (the implied terms, after all. are based upon reasonable
expectations) by reason of a clause in a contract which he is not even aware
of, or if he is, which he is not able to change.”Imd Modern judicial antipathy

"“Supra, footnote 13, at p 47

IltsA recent «ruler lest lor the incorporation ol disc launer clauses into couiiatl.s niav lk- emei®nix see
Txlden Rent-A-Car Co v (.Uridmnmg (197N), K3 1) I K (3d) 4<HI (Ont ( \ |

*"".Su/mj, footnote 13. at p. 145
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towards such disclaimer clauses and the consequent judicial ingenuity em-
ployed in striking them down using the constructional approach and the
doctrine of breach of fundamental obligations have been documented else-
where.18 Also prominent in this regard, and likewise documented else-
where, 18 are various statutory provisions preventing attempts to contract
out of the S.G.A. implied terms in consumer sales.1®

The First Report of the New Brunswick Consumer Protection Project ex-
amined positions favoured by other law reform agencies and adopted in
the consumer protection legislation of other jurisdictions. It noted that
differences, where extant, were largely based on whether a ban should be
total or whether some exceptions should be permissible and, following the
approach in a majority of these precedents, it negatived possible exceptions
based upon the type of implied term,10 tvpe of goods,l and type of
liability.12 The major policy reasons put forth in support of disallowing
any limitation of liability included the fact that the implied terms are based
on the reasonable expectations of the consumer, the reality of a lack of
consumer bargaining power, the seller’s preeminent opportunity to detect
patently defective consumer products and the seller’s superior position to
appreciate the risk of latent defects and to make arrangements for con-
sequent protection.m The recommendation of an absolute prohibition
against contracting out of or otherwise restricting the implied C.P.W.L.A.
warranties and remedies for their breach was implemented without mod-
ification in section 24 of the C.P.W.L.A.. This prohibition should not, how-
ever, be viewed in isolation from the flexibility of the C.P.W.L.A. quality
and fitness warranties. It will not have the effect of preventing a seller
from selling a defective consumer product to a consumer without incurring

IMSee (Intarui Warranties Report, supra. toolnnlt' 13, al pp. 50-53.

"**|btd . at pp. 53-61

"“See Sale of hoods Act, KSBC. 1979. ¢ 370, s. 20; Ihe (Consumer TrotetUon Act. R.S.M 1970. ¢ (.200, s.
58(1), Consumer I'rotectum Act. S\.N 1975. i 19.s I. adding s 2<K . The Consumer Ll‘iotection Act. R SO
19HO. c. N7. s 34(2); Saskatchewan Act, s. 7as am See also Sapply of Goods ilmplied Terms) Act. 1271 (I k (
s. 4. | nput Contract Terms Act, / (I K), s. t Consumer Transit!turns Ait. 1972 S.S A 1972. No. 135. ss

INTI lie hist Report recommended that New Hiunswic ksconsiimei protection legislation follow the uimersal
approach of reform jurisdictions banning the contracting out ot merchantability in consume! transactions
and the near-universal approach ol unclosing an absolute ban oil the coniiacling out ot the implied term
as to title ((./ 1| K Supply oj Goods timplied Terms) Ail. 1771, ss 1. 4) and fitness: supra, footnote 13. ai pp
171 173.

w,The recommendation was largely predicated on the tact that the- new implied warranties pul forth in
the lirst Report were sufficiently flexible to accommodate the difference ill die obligations imposed on lhe
seller of new ss used consumer products ihtd.. at pp 173-174 (./ the special treatment accorded second-
hand dealers under s 6(2) Sask Act

‘m'sNotwithstanding the broadened parameters of the seller's ftotenlial liabilitv for breach ol the implied
wairarities whuh it recommended, the first Refxnt favoured the imposition of sirn i rather than fault-based
liability supra, footnote 13. at pp. 141-149. 176, and advim ated lull protec lion ot the consumer sexpec tation
interest hv denvuig exclusion claims tor consequential losses ovei and abose the purchase price ol the
consumer pioduci see text accompanying footnote IH3

first Report, supra, footnote 13. at pp 141)147
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liability for the defect. Rather, what it will prevent, and is intended to
prevent, 13 is the seller placing the risk of any and all defects upon the
consumer.

3. EXPRESS WARRANTIES AND C.P.W.LA. REMEDIES
A. GENERAL

The First Report, following the precedent of the Ontario Warranties
Report,”* had no difficulty recommending prohibition on contracting out
of the express warranties® and section 24 of the C.P.W.LA. adopts this
recommendation.Jft*gain, however, the importance of viewing the prohi-
bition within the fofcext of the Act rather than in isolation must be em-
phasized.1 While a seller is indeed prohibited under section 24 from
excluding or restricting an express warranty extant at the time of contract,
he can still prevent it from arising in the first place either by not making
the representation which later matures into a C.P.W.L.A. express warranty
or. if made, by clearly retracting it prior to the time of contractual formation
so that the buyer’s non-reliance or unreasonable reliance can be estab-
lished.19'

The Consumer Protection Project had difficulty with its recommen-
dation concerning whether the New Brunswick legislation should allow the
seller to place any limitation on the remedies for breach of an express
warranty. It ultimately concluded, following the recommendations of the
Ontario Warranties Report.'""' that the prohibition should be absolute on the
basis that the reasons supporting minimum standards in the implied terms
area also applied to support minimum standards in the express terms area*""
and that an absolute prohibition would simplify understanding, comparison
and control for both consumers and the courts.-*1While an absolute pro-
hibition approach was adopted in the Saskatchewan Act,-"* the C.P.W.LA.

"»lbid .at p Il

i4'Supra, footnote 1S. at p (>2

‘*h>\t liefHirt, \uptn. footnote IS at pp 177-178

14 1bid.. at p. 178

KiSe«tlon 1(1) </’ 1l / S hot a full disiussion see Part I. \ufna. footnote at pp 148-1Vi
""Sufnu. footnote 19

Ashr\t liefwrt. sufrra. footnote 1S, at pp 179-184

i"'lbui . at pp IHre IHM

-See s 7(1)Sask Attwhith was teftcaled and teplaied I\ S S 1979-80.» 17.s 1l efteitile on pintlamation
I ntil pt(hlamation s 7(1)iurienlK leads
Subject to subsection (2) of set(ion t> ever\ agreement ot liaigam. verbal <i uiitten. express oi

implied, that the prosisioiis of this Att oi the iemulations shall not applv.oi hliuliiii am v*a\ limits,
modifies ot abrogates oi in effect limits, modifies oi abiogatesam sinti light oi remedx. is null and
void.

Note, hovsevei. tin- exception in s t><2) as rcgaids sales b\ se<olid-hand dealers see MmUmi\ hn\ (1982).
1Si 1) 1 K(Sd)StM iSask C A |



THE C.P.W.L.A. CONSUMER REMEDIAL REGIME 91

formulation departed from the recommendation put forth in the First
Report. Section 25 of the Act provides as follows:

25(1) Subject to subsection (4), where there is a contract for the sale or
supply of a consumer product, the parties may agree to exclude or restrict
any remedy provided by this Act for breach of an express warranty, but
such agreement shall be ineffective to the extent that it is shown that it
would not be fair or reasonable to allow reliance on such agreement.

25(2) Where the person alleging that an agreement referred to in subsection
(1) is ineffective was himself unable to rely on a similar agreement made
between him and another person in relation to the product because it was
not fair or reasonable for him to relv on that agreement, then unless reliance
on the agreement referred to in subsection (1) is shown to Ik* fair and
reasonable in the circumstances, that agreement is ineffective to the same
extent that the similar agreement was ineffective.

25(3) In determining whether it would Ik*fair or reasonable to allow reliance
on an agreement to exclude or restrict any remedy provided by this Act
for breach of an express warranty, regard shall be had to all the circum-
stances of the case.

25(4) Where there is a contract for the sale or supply of aconsumer product
by description, the parties cannot agree to exclude or restrict am remedv
provided by this Act for breach of an express warranty that forms part of
the description of the product.

25(5) For the purposes of subsection (4). a sale* or supplv of a consumer
product shall not Ik*prevented from Ix-ing a sale or supply by description
In reason only that the product is a specific product that is seen, examined,
tested or selected by the buyer.

25(6) The right of any person claiming under section 23 is limited to the
extent of any exclusion or restriction ol remedy that the parlies agreed to
in the contract and that is effective under this section.

If ease in the application of a rule is a correlative of simplicity in its state-
ment, the Saskatchewan approac h isindeed preferable. But, as will be seen,
the initial C.P.W.L.A. obfuscation may be fully warranted as a legislative
attempt to provide some scope for exclusion or restriction by the seller
while imposing certain checks and balances in response to major concerns
voiced in the First Report.

B. RESOLI'T/ON OF PARTICULAR PROBLEMS

(0 Overlap Between Express Description and Implied Warranties

Il the seller is not permitted to limit the remedies for breach ot an
implied warranty but is permitted to limit the remedies for breach of an
express warranty, anomalous results could ensue.*" The problem mav be
illustrated as follows. In one part of the contract the seller undertakes to
supply the buyer with a consumer product of a particular description, eg.
carrot seeds; in another part of the contract the seller seeks to limit the
consumer’s remedy to a return of purchase prce in the event the seed
supplied is not carrot seed. Il description was exclusively an express war-

hist Rrpurl. \ufrra. tool Hole 1S, at p 181
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ranty, the seller could presumably limit the remedy pursuant to s.25(1).
The difficulty arises insofar as the description also triggers reasonable ex-
pectations under the implied warranty of requisite quality,4 the remedies
for breach of which the seller is not free to exclude or restrict. Subsection
25(4) eliminates potential conflict by prohibiting any exclusion or restriction
of C.P.W.L.A. remedies for breach of an express warranty that forms part
of the description of the consumer product. Any residual categorization
problems inherent in the sale of “specific" consumer products has been
eliminated by subsection 25(5).26

(ii) Insuring Fairness and Reasonableness

One of the quintessential issues in consumer protection legislation is
how to reconcile the primordial principle of freedom of contract with the
need to impose limits on that freedom in older to achieve balance anil
basic fairness. Anglo-Canadian courts have traditionally refused to tackle
the problem of over-reaching head on by simply denying enforcement of
a contract or clause on the simple ground that it was too harsh to coun-
tenance. While a doctrine of unconscionability has more recently emerged
in the caselaw,2* judicial mechanisms may be unsuitable for disposing of
any but the simplest examples of contractual unconscionability.27 American
courts, on the other hand, have been provided with clear statutory authority
to monitor sale contracts for basic fairness.2"4

| he First Report devoted considerable attention to this problem
following the Ontario Warranties Report precedent,2yrecommended that the
New Brunswick consumer protection legislation contain a general uncons-
cionability provision to combat the inequality of bargaining power in con-
sumer sales.2I0T his prescient2ll recommendation of a general fairness and

<'M)e<t ription is in the determination ot requisite quality because the "reasonable” qualm war-
ranted under s 10<l)la) is de(>endeni upon, inlet alut. the seller's description ot the consumei product

i While sales of s|>et Ifit goods can fx- sales b\ description ptovidmg the- seller undertakes res|x»iisibilii\
under the contract for the identity ot the subject matter, the issue is not entirely Iree from doubt in New
Brunswick: see First Report, supra, footnote 1V .it pp. 74-7t> foi a full disc ussion ot txxIsur \ Beatty (\.11( . A |
and its anomalous implications

"'See. lot example. I.loyd's Hank s Hands, 11975 B 32b (fcng. ( A ), wstiu ti has !>een applied in ( anada
in the sale of goods context Harrs \ Kreutzigei (1978), 95 1)1 K (3d) 231 (B.C.C.A.). l-oi 1 general
disc ussion ot the dottrine ot unionstionahilitv see Waddams. "I ntonstionahilin in Coniratis . (197b) M
Mod 1 R 3b9 See also Ontario Sale of Cootls Report, supra, footnote 13 .1l pp 153-15b

" See liasson, “t ntonst lonabilitv 11 (.ontr.nl law anti in the New Sales Act—Confessions ot a Doubling

I homas,” (1979-80) 4 (.an Hus | j 383 See also: Keiter. "I litoust lonabililv Is there a Choker A Replv
to Professor tlasson,” (1980) 4 Can Hus 1./ 403; left. " I honnst | ntonstionabihtv,” <1980) I (an Hus
11 424

#*Fe |CC 2-302
JWSupru. footnote 195.
2I"Supia. tootnote 13. at pp 1">9-1e®

JI'See the uncotm lonabrim provisions contained in sections 52 ot the Ontario Draft Sales Hill and the
| inform Sale of (,00ds Art. Ifie maloi tlifterente between the ()ntail0 anti t’nitorm tormulations com etns
whethei a court should he able to raise the issue ol tintoust lonabilitv on its own motion; the tot met answers
the question afhimativelv. the lattei negatively

and,
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reasonableness control was not adopted per se in the C.P.W.L.A. The leg-
islation does, however, in subsection 25(2), subject the seller’s purported
exclusion or restriction of C.P.W.L.A. remedies for breach of an express
warranty to this test. And subsection 25(3) provides that in determining
this question regard shall be had to all the circumstances of the case. Some
legislative guidelines for a general fairness and reasonableness control were
provided in the First Report. It issubmitted, these would be, mutatis mutandis,
appropriate but not exhaustive considerations notwithstanding the limited
application of that control in the C.P.W.L.A., ie. to determine the effec-
tiveness of a seller’s exclusion or restriction of the C.P.W.L.A. remedies for
breach of an express warranty:

(a) whether the consumer knew or ought to have known of the term in
guestion, and understood or ought to have understood its effect;

(b) whether the consumer freely consented to the term in question;

(c) whether the consumer had an opportunity to obtain different terms
from that in question from the seller or from someone else, and knew
and was able to take advantage of this opportunity;

(d) if the term places a risk on the consumer, which party was in practice
in the better position to mitigate the effect of the risk dealt with bv the
term, for example, by insuring against that risk;

(e) whether the seller took undue advantage of the consumer’s position or
the consumer’s lack of knowledge, ability or experience;

(f) whether the term or the contract appears to be excessively one-sided in
favour of the seller.*12

Thus, for example, in the absence of very special circumstances, fairness
and reasonableness would require any limitation to In* clearly disclosed to
the consumer before the contract is made,*I*and would prevent the seller
from setting himself up as the sole judge of whether a consumer product
is defective.2l4 The fairness an ! reasonableness test would take into con-
sideration such things as whether the consumer product was manufactured,
processed or adapted to the special order of the consumer.25 Likewise it
would examine the degree to which the seller has taken advantage of the
inability of the consumer to protect his interests because of physical or

~'-See First Report, sufrra. footnote 1S. at pp. 167- 16H. | he sources providing precedents for these guidelines
are eniimeiated in footnote S3, at p 167 Cf the noil-exhaustive enumerations contained in ss '>2(2) of
the Ontario Draft Sales Hill and the I inform Sale of (jnod* Art. See also s. 55(3) of the Sale of (.oods Art. 1979
(U.K.) which allows the courts to strike down am clause hi a commercial contra«t which the court finds to
be "unreasonable": (.eorge Mitthell ((Chesterhalll I.Id v. Finney Lock Seeds Ltd. [I9M2| 3 W.L.K. 1036 (Eng.
c:i.A).

<MSee s. 6(2) of the Sask. Act vihic h permits the exc lusion or moditu ation of statutory v\at ratines hs second-
hand dealers but onlv if it is "brought to the notice of the consumer and its effect made clear to him
See also: (Consumer transactions Act. 1972. S.S.A. 1972. No. 135, s. 10(3).

*l4See First Report, supra, footnote IS, at p. IHO (f Sask Act. s. 17(3)(a). which prohibits am clause
purporting to make a warrantor the sole |iidge of a warrants claim.

21H.f Subsection (e) of Schedule 2 "Guidelines™ for Application of Reasonableness lest undet the I'rifan
(Contract Terms Act. 1977 (I K).
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mental infirmity, illiteracy, inability to understand the language of an agree-
ment, 216 lack of education, financial distress or similar factors.2l7

(Hi) Evidentiary Burdens

Who should bear the evidentiary burden of establishing the fairness
and reasonableness of an attempted exclusion or restriction of the C.P.W.L.A.
remedies for breach of an express warranty? The First Report recommended
that the onus should be on the seller to justify the fairness and reasona-
bleness of the limitation.28 This recommendation was not enacted in the
C.P.W.L.A. insofar as section 25(1) gives effect to the attempted exclusion
or restriction unless.“it is shown [by the consumer] that it would not be
fair or reasonable to allow reliance on such agreement.” This isunfortunate,
given the failure of the C.P.W.L.A. to prevent the seller from misrepre-
senting to the consumer what his rights are by the continued use of unfair
or unreasonable disclaimer clauses, 2" and the failure of the C.P.W.L.A. in
any circumstance to require the seller to inform the consumer of his rights.2'
In the above context it is important to note that where the seller is himself
unable to rely on a disclaimer clause because it is established to be unfair
or unreasonable by the consumer, he carries, pursuant to subsection 25(2),
adifferent evidentiary burden in a contemporaneous or subsequent action
against his supplier where the contract contains a similar provision. This
is essential to the “tracing” policy adopted by the C.P.W.L.A.'2L Thus, for
example, once a clause is shown to be unfair or unreasonable as between
retailer and consumer, it is presumed via this subsection to be unfair or
unreasonable as between retailer and wholesaler unless it is shown by the
wholesaler to be fair and reasonable. The net effect then, in the circum-
stances, is to shift the evidentiary burden in order to promote this “tracing”

policy.

Finally, subsection 25(6) addresses the issue of disclaimer clauses in
non-privity cases, ie. to what extent should a seller be able to avail himself

2IhC./ First Report. supra. footnote 13. at p. 210, wherein the Consumer Protection Project recoinmended
ih.it written consumer contracts should Ik* required to Ik- expressed in the same official language as th.it
prmcipallv used in the oral negotiations.

*[TSee s. 5.2(2)(a) of the- Ontario Draft Sales Hill and s 5.2(2)<g) of the I'ruform Sale of (,»ods Act.

I[HFirst Report, supra, fcxitnote 13, at p. 100 In so recommending, the Consumer Protection Project followed
the precedent of the Misrepresentation .4»/. /V67 (I k >s 3

~"The First Report recommended, as did the Ontario Warranties Report (\upra. footnote 195). that the use
of such clauses should lie prohibited supra, footnote 13..it p. 205 1he Sask Act. win« h basic alls prohibits
exclusion or modification of am statutorv warranties oi remedies, also ptohihits and creates a statutorv
offence lot the use of purported disclaimers sec-s 7(2) as am b\ SS 1979-MO.c 17.s | and s 17(3)(b).

""While the Fust Refxirt did not recommend the imposition of such an obligation In wav of a general
requirement, it saw no reason whv. in the case of written contrac ts. the doc unicnt should not state that us
terms are in addition to anv rightsor remedies the consumer mas haveunder the*i./* W I supra, footnote
13, at p. 20b.

rjl to further the same purpose secnon 2b of the Act eflc-c nvelv enables a letailei who me urs lialnlitv to a
consumer for breach of a ( /'It I. A implied warrants to trace back and recover mdemmtv from fits
supplier, who in turn can trace back and recover mdemmtv from Ins supplier etc notwithstanding pm-
ported. and otherwise [>eimissihlc-. exclusions or restrictions m the sales denumentation
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of an effective exclusion or restriction of remedies against a third party
who suffers a “consumer loss”? While the answer provided is clear enough,
viz. that the seller is able to assert against the third party any effective
exclusion or restriction, its application deserves further comment in regard
to express representations or promises made directly by a prior seller to
the consumer himself. This may best be illustrated by the case of a television
commercial or newspaper advertisement sponsored by the manufacturer
and containing express warranties with no remedial qualifications,22 fol-
lowed by the consumer’s purchase of the product from his retailer under
a written contract restricting the C.P.W.L.A. remedies for breach of express
warranty. Whether or not the retailer has adopted or is deemed2*to have
adopted the manufacturer’s statements, he is free to exclude or restrict the
C.P.W.L.A. remedies for breach of express warranties under section 25(1)
subject to the fairness and reasonableness control. Assuming that exclusion
or restriction is effective vis-a-vis the consumer and his retailer, the con-
sumer may still be able to succeed against the manufacturer under section
23 of the C.P.W.L.A. The consumer, in circumstances where the adver-
tisements were run prior to the contract between manufacturer and retailer
(given a direct distribution chain), can sue notwithstanding lack of privitv,
for breach of the manufacturer’s warranty in the contract between the
manufacturer and retailer. In that contract for the sale or supply of con-
sumer products, the manufacturer’sadvertisements constitute express war-
ranties from the manufacturer to the retailer whether or not the retailer
himself relied on the advertisements, unless it would have been unreason-
able for him to so rely.24 Of course, the manufacturer and retailer could
agree to exclude or restrict any C.P.W.L.A. warranty or remedy in their
contract pursuant to section 26 of the Act. In the circumstances presented,
the only exclusions or restrictions which would be effective in the consum-
er’s action against the manufacturer would be in relation to the section 13
remedies for breach of express warranty and these would also be subject
to the fairness and reasonableness control imposed by subsection 25(1).

(iv) Curbing Manipulation of Promissory Form

Express warranties pose a difficulty that implied warranties do not,
because remedies depend upon the form in which promises are made and
because promises may be made in different forms. The First Report of fered
the following illustration to emphasize the potential importance of form
ill determining the success or failure of a seller, even in the face of an
absolute prohibition, who purports to limit the buyer’s remedial recourse
for breach of an express warranty:

For example, a seller who guaranteed that the goods were m perfect con-
dition but went on to purport to limit his liability to hftv per cent of the
cost of repairing any defects would Ik- unsuccessful in his purported limi-

*?aSee s. 4(l)(c). For a full diy ussion see Part I. \ufna, footnote I, at pp. 102-136.
"See s. 4(2).

rl*Supia. footnote 222.
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tation, and would be liable for the full cost of repairs and other consequential
damages caused by the goods being defective. But a seller could achieve
the limitation he desired by recasting the form in which he makes his guar-
antee so that, instead of making a promise that the goods are in perfect
condition, he promises that if they are not in perfect condition then he will
pav fifty per cent of the cost of repairing any defects. By making his promise
in this form, the seller would not run afoul of the rule prohibiting the
limitation of remedies and yet would be successful in limiting his liability
to fifty per cent of the repair cost and consequential damages arising only
from breach of the obligation to pav fifty per cent of the repair costs. The
result would be that the “smart” seller who used the right formula could
effectively limit his liability, while the unsuspecting seller who used the
wrong formula would fail in his attempt at limitation, even though in sub-
stance both of them were out to accomplish the very same thing, limited
liability. It would be wrong to say “l promise X but I limit my liability to
Y”, but it would be all right to say “If X does not occur then I will do Y”.”5

Inorder to avoid such haphazard results and in an effort to achieve uniform
standards, the C.P.W"'.L.A., following a recommendation of the Consumer
Protection Project,26 contains an appropriate deeming provision which
provides that any promise that the seller makes if the consumer product
fails to meet the specifications set forth in a promise is a promise that the
consumer product will meet the specifications set forth:

H Any express warranty given by the seller to the buyer to repair, replace,
make a refund or do anything else if the product is defective, breaks down,
malfunctions or fails to meet his specifications shall beldeemed to include
an express warranty that the product is not defective or will not break down,
malfunction or fail to meet his specifications, as the case ma\ be during the
term of the express warranty.'"'7

This provision should effectively prevent the seller from excluding or re-
stricting the remedies for breach of a C.P.W.L.A. express warranty through
the sole means of manipulating the form in which the promise is made.

*-\Supra. footnote 1H. at pp. IMl 1X2
rl'lbid , at p 182
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