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Economic Analysis of False Imprisonment in Canada:
A Statistical and Empirical Study

Introduction and theoret.cal background

Older approaches as well as new approaches to the study of the law of
torts, *‘try to find a theory to explain the social function of the neghgence con-
cept and of the fault system of lLiability that is built upon n."" Canadian
authors’ and other authors’, have identified six functions of the law of torts,
One of those functions is deterrence. The focus of deterrence is on the preven-
tion of accidents. The effect of deterrence may be specific when it involves
sanctioning an individual tortfeas«  in order to discourage him from repeating
his undesirable conduct. By deterring a single individual, the law may have a
general deterrent effect, because the prospect of civil liability may discourage
other individuals from engaging in undesirable conduct®.

At least two different approaches have been put forward in the 1970°s in
order to explain how the deterrence function of the law of torts works. Tort
law as ombudsman has been developed by Linden’, who suggests that tort law
can act as a specific as well as a general deterrent in its role as ombudsman. He
suggests that a well publicized suit which requires the defendant to justify his
conduct may have a much greater deterrent impact than damages. | inden goes
so far as to say that “‘infused with vitality, tort law in its role as ombudsman
will continue to serve Canadians, despite its imperfections, until a better way is
found. Tort law, with its human focus, enables individuals to protest peaceful-
ly and rationally against abuse of power.”™ The trial is a potent tool for tort
law in its role as an ombudsman because the court, according to Linden,
“‘makes its decision without the necessity of considering the economic conse-
quences of the decision it makes’".

Professor Atiyah* and Professors Williams and Hepple® agree that the
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analogy of tort law acting as ombudsman has some merii in promoting social
change. Professors Fridman'* and Henderson strongly oppose the use of tort
law as ombudsman. Mr. Justice I inden specifically applies his conception of
tort law as ombudsman to police and citizens. He argues that “‘the law of torts
has been more effective to date than other mechanisms, despite the fact that it
1. slower and more expensive' "’

The proponents of economic analysis of the law of torts also see deter-
rence as the principal function of tort law. Posner ' advocates that the Hung-
tion of tort law is deterrence and prevention of accidents. In analvsing the
functions of tort law, I inden'* categorizes the economic approach 1o iaw as
market deterrence.

Market deterrence is seen as a particular ivpe of general deterrence, concerned with
reducing the social costs of accidents by influencing behasior throueh the market
Tort damages are costs and market deterrence operates on the premise that by
creasing the cost of harmful activities, tort law will <hift resources to Later and more
ethicient processes, firms and industries

Linden does not reject market deterrence proposed by the advocates of
economic analysis of tort law, but he states that *‘law would probably never
survive if market deterrence were its only aim. However, market deterrence
may be achieved in addition to the other objectives of tort law, as a kind of
bonus'"'*,

Tort law as ombudsman is proposed as a means to achieve social reforms.
Mr. Justice Linden confesses that the view was espoused that the law of torts
might serve ordinary people in their struggle for a more human civilization by
operating “‘as an instrument of social pressure upon centres of governmental,
financial and intellectual power’’'”. Posner. on the contrary, describes his in-
terest as a scholar in doing positive economic analysis of law. ‘“‘Positive
analysis refers to the attempt to understand and explain, rather than improve
the world. Explanation is the domain of science, and economics is the science
of rational human behavior’''*.

Both approaches have been applied to intentional torts as well as to
negligence. Tort law as ombudsman has been applied to police-citizen relation-
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ships by Linden'®. Weiler*® promotes the idea that tort law can be used to con-
trol police arrest practices. Linden®' argues that the tort of false imprisonment
serves as one way of overseeing police and security officers" activities, and may
provide some deterrence of sub-standard police behavior.

The economic analysis of law approach has also been applied to inten-
tional torts. Posner®* has used an economic approach, even though it is not
usually thought of as an especially apt tool for resolving such basic value ques-
tions as life versus property. Landes & Posner** have developed an economic
theory of intentional torts. According to that theory, intentional fault usually
involves gross non-compliance. Intentional fault is gross because a person who
deliberately exposes himself to liability crosses a threshold, after which ag-
gravation of the fault is less costly. From the economic perspective, intentional
fault should be deterred if its social cost exceeds its social benefits, but not
otherwise. If the illicit benefit from non-compliance is given no social weight,
then the social cost of intentional fault will exceed the social benefit, and deter-
rence will be appropriate.

In an economic analysis of punitive damages, if it pays to cross the
threshold at all, it pays to cross it a long way. “‘If punitive damages are added
to compensatory damages, it is possible to restore a situation in which com-
pliance minimizes the injurer’s cost. This is accomplished by imposing punitive
damages equal to the illicit benefits of non-compliance’’**.

Research objectives and methodology

The research sets out to evaluate two theories which view deterrence as a
social function of tort law. The economic analysis of law theory postulates
that individuals act for their own benefits and that when the cost of an activity
is higher than the cost of compliance, then compliance is accepted. Tort law as
ombudsman is a theory that emphasizes drawing public attention to litigation
in order to promote social change and to deter certain activities by the defen-
dants.

In order to assess the two above-mentioned theories, we will focus on the

'"*A.M. Linden, “*Tort Laws' Role in the Regulation and Control of the Abuse of Power™ in | S.U.C. Specral
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89. See also D.D. Ellis, “*Fairness and Efficiency in the Law of Punitive Damages’’ (1982) $6 Southern California
Law Rev., 1-78; D.D. Ellis, **An Economic Theory of Intentional Torts: A Comment” (1983) 3 In "l Rev. | &
Econ 45-57.
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tort of false imprisonment. This tort dates back to the 13th century. The tort
falls in the category of intentional torts, a type which both theories have
boasted of being able to explain.

It is hypothesized that the economic analysis of false imprisonment cases
will show that the damges awarded are not high enough to deter from arresting
innocent persons, especially in cases of shoplifting. On the other hand, it is
hypothesized that tort law as ombudsman can explain the stricter procedures
and the fear expressed by police departments and store managers.

The method used will consist in the analysis of all reported Canadian
cases of false imprisonment since 1950. We have decided to use cases after
1950 for three reasons. First, the Canadian cases were all decided in Canada
after 1950, since appeals to the Privy Council were abolished in 1949. Second,
the law relating to false imprisonment is well settled, and little change has oc-
curred. Third, it will be easier to compare the amount of damages granted to
the plaintiffs.

Both the economic analysis of law and the sociolgical approach to law
acknowledge the use of cases as a means to conduct scientific research. Cooter
states that “‘the economic approach proceeds by constructing a mathematical
model, deducting testable hypotheses from it, and conducting the tests. Thus,
the economic approach carries prefabricated hypotheses to the data, whereas
the traditional method builds directly from the cases’’**. The sociological ap-
proach fostered by Carbonnier®* also uses cases as its data.

The reported Canadian cases on false imprisonment will be divided into
three categories, depending on whether the defendant was a police officer, an
employee or security guard in a store, or an individual. These distinctions are
important because the evidentiary requirements are different when a police of-
ficer is involved and when a private citizen is involved Police officers only
have to show that they had reasonable and probable grounds to believe an of-
fence had been committed by the plaintiff in order to exonerate themselves in
an action for false imprisonment. Individuals, on the other hand, have to pro-
ve that a criminal offense has in fact been committed and that they had pro-
bable and reasonable grounds to believe that the plaintiff was guilty of that of-
fence’”. The distinction between private individuals and store employees is
considered because of the changing attitude in some of the United States™.

The amount of damages, general and punitive, will serve as an indicator
of the economic cost of not complying with the law. Since it is difficult to
evaluare if the damages ordered by the courts are large enough to deter the
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defendants from not complying with the law, an empirical study was carried
out in the Moncton area. The city of Moncton is located in eastern Canada and
has a population of about eighty thousand people. A sample of merchants
from the city of Moncton were asked to fill out a questionnaire regarding their
total cost of preventing shoplifting, inclusive of floorwalkers, arrest of
shoplifters, the number of civil suits for false imprisonment and the amount of
damages paid to the plaintiffs. The fear aspect of civil litigation by arrested
shoplifters was also canvassed, since Linden’s theory seems to insist that peo-
ple tend to conform to law through fear of public opinion.

Results and Discussion

Fifty-six reported cases on false imprisonment were analysed®*. As shown
in Table 1, 60% of all reported actions have been brought against police of-
ficers, and 30% of reported actions against stores. It is also to be noted that in
Ontario and British Columbia, actions have been brought against defendants
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Campbell v Samnt & [ oveless (1981), 38 Nfld. & P.F.I.R. 15
Carpenter v. SS Kresge Lid. et al (1978), 21 O.R. (2d) 165
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Liorti v Andrews et al, [1974] 2 O.R. (2d) 130
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CASE COMMENTS @ NOTES @ CHR( INIQUE DE JURISPRUDENCE 09

other than stores and police officers. In Oiitario, three actions were commenc-
ed against a magistrate’® and one against a probation officer'’. The actions
against the magistrates were dismissed on the ground that justices of the peace
are protected unless they go beyond their jurisdiction and act maliciously. An
interesting case, Tanner v. Norys™, involves a psychiatrist who. under the
Mental Health Act, had signed a certificate stating that the plaintiff had men-
tal problems and should be involuntarily admitted to a mental institution. The
plaintiff was admitted 3 times and released each time. The trial division allow-
ed the action and granted $26.000.00 in damages. This decision was reversed
on appeal, but the reasoning used by the court of appeal is not convincging. In
Kozak v. Bearty' a Saskatchewan court held a police officer liable for
$1,000.00 for involuntarily admitting the plaintiff to a mental institution. In
order to be admitted involuntarily, a person must be apparently suffering from
a mental disorder at the time of the apprehension.

A few cases have emerged to protect citizens against false imprisonment
and illegal detention. There has been little success against magistrates, but in
cases of mental disorders and involuntary commitment, there are encouraging
possibilities despite the appeal court decision in Tanner v. Noryvs.,

Table 1: Number of cases by common law provinces against stores, police and

others.
Alta B Man NB NS Nid Ont PEA Sask Toral
Stores 1 S 1 1 4 N 2 IR 0%,
Pohce h) 10 2 4 i 1 9 | 3 IN KO,
Others 1 2 4 7 10%
Totals 7 17 3 < 7 5 13 1 5 H1*
*The total number is larger than the 6 cases because, in some cases, suits are brought against pohce officers and stores

As is shown in Table 2, plaintiffs have been more successful against store
owners than against the police. Plaintiffs have in fact been successiul against
store owners in 72% of the cases, whereas they have been successful against
police officers in only 46% of the cases.
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Sharpe et al v. Woolco Depr. Stores (1978). 20 Nfld &PLHIR 23
Tanner . Norvs. [1979] S W W .R. 724

Valderhaug ~. Libin er al (1954), 13 W W _R. 383, (Alia)

Vidito v. Vaughan, 4 N.S_R. (1965-69). 629

Whitehouse v. Retmer er af (1980). 21 AR S41. 11 AR (2d) 252; new taial ordered by appeal court
(1980) 14 A R. (2d) 380; action dismissed (1981). 16 A R (2d) 76
Willan x. R. (Ontario) (1978), 20 O R, (2d) S8°
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Table 2: Cases decided in favour of plaintiffs and in favour of defendants
when action is brought against police officers, stores owners and

others.
Police Stores Others
In favour of
plaintiffs s 18 (46%) 13 (72%) 2 (30%)
In favour of
defendants 21 (54%) 5 (28%) 5 (70%)
Total: 39 (100%) 18 (100%) 7 (100%)

The higher success rate in actions against store owners can be explained by
the fact that for a defendant store owner to be successful, he has to show that a
crime was in fact committed, and not only that he had reasonable and pro-
bable grounds to believe that the defendant had committed an offence, as is
the case for a police officer. A closer look at the factors present when a defen-
dant store owner succeeded in his defence, shows that when a crime has been
committed, the store owner may on probable and reasonable grounds, arrest a
customer who is reasonably believed to have stolen*. Two recent decisions go
even further. In Karogiannis v. Poulus and T. Eaton Co. Ltd.”*, Judge Rae
stated that it was not necessary that the defendant show that the plaintiff ac-
tually committed theft, but only that he had reasonable grounds for believing,
and did believe, that a theft had been committed. Judge Rae was well aware of
the thin grounds for his decision, and end his opinion by saying he did not go
to the question of whether there was indeed a theft, but in case he was wrong,
he was prepared to say that he had been satisfied that the plaintiff had stolen
the sweater as Poulus thought. In Banerjee v. K-Mart**, Judge Riche seems to
agree with Judge Rae’s opinion that no theft need be proven, and decided for
the defendant store emplovee, who was justified in arresting a person who ap-
prently committed theft. In the latter case, the plaintiff had left a department
store with goods, which she had not paid for, to show to her hustand for ap-
proval. The facts of each case may indicate there was a theft, but the reasons
for decision, if followed, could verv well change the law relating to false im-
prisonment in cases of shoplifting. Reasonable and probable grounds that
theft has been committed would be enough to allow security officers to stop
potential shoplifters. It would give security officers almost the same power of
arrest granted to police officers by the Criminal Code.

When the normal procedure of justice has been put into motion without
improper motives, then the defendant will be successful even if there has been
an error. In Wing Lee v. Jones'’, the defendant was successful. He had stated
the facts to a police officer who later, on his initiative, arrested the plaintiff on
reasonable and probable grounds that theft had been committed. In Delaney

Y Hucal v. Hicks (1966), 5§ D1 R (2d) 267
Y11976) 6 W W R 197
*%(1983), 43 Nfld & P .1. Reports 252

7(1953), 9 W W R. 322
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v. Duale and Co. Litd.**, the appeal court of Nova Scotia dismissed an action by
a plaintiff who was arrested under the Absconding Debtor Act of that pro-
vince. The court said that where the order had not been set aside for illegality,
the defendant could not be found guilty of false imprisonment. This conclu-
sion is supported by the fact that when there is a warrant for arrest or interven-
tion of the judicial system, defendants are successful in 92% of the cases as
shown in Table 3.

Table 3: Decisions in favour of plaintiffs when arrest is conducted with or
without a warrant.

Warrant or judicial system Without warrant
For the
plaintiff 1 (8%) 28 (70%)
For the
defendant 11 (92%:) i2 (30%)
Total: 12 (100%) 40 (100%)

The plaintiff has been successful in only one case out of twelve when a
warrant was issued. In Willan v. The Quee.:** false imprisonment occurred
through the negligence of the defendant probation officer who did not have
reasonable and probable grounds to believe that the plaintiff had not been
reporting to a probation officer.

On the other hand, the defendants who arrested without a warrant suc-
ceeded in only 30% of the cases. In half of the cases, where the defendants
were successful, arrest had been made by a police officer who had reasonable
and probable grounds to believe that a theft or crime had been committed*’. In
another case, the police officer was successful for arresting the defendant
without a warrant because the Intoxicated Persons Act of New Brunswick
allows a peace officer to arrest any person who, on reasonable and probable
grounds, is believed to be drunk in a public place*'.

The other cases involving arrest without warrant by persons other than
police officers were dismissed because the limitation period had run out*? or as
stated earlier, because a theft had been committed*”.

In the cases where the courts have decided for the plaintiff, damages
range from $60.00 to $7,000.00. Only once did the court award a fairly large

"(1959), 20 DL.R. 2d) 12 (N.S))

(1978), 20 O.R. (2d) S87

OGreenv. Pike & Baglev (1953), 8 W. W _R. 369:  eBrun High & Low Foods I rd & Parry (1968). 65 W W R
AS3; Roberts s Buster's Auto Towme Services 1 d. et al. [1977] 4 W W R, 428: Schuk e af v. Stewart et al.,

[197R] S W. W R. 279 (B.C.): Rewd v. DeGroot and Brown (1964), 499 M P R. 246 (NSSC in B Y. Wilhams v
Webh et al (1961), 27 D1 R, (2d) 465 (Ont. C.A )

“'Barrett v Lorette & Ross (1979), 27 N.B.R. (2d) 621
“hnat et al v. Jenkins et al [1972] 2 O.R. 5}

“Hucul v. Hicks (1966), 55 D1 R (2d) 267 Banerjee v. K-Mart Canada 1 1d. & 1ittle (1983), 43 Nfld & PEI
Reports, 252; Karogiannis v. Poulus and T. Faton Co. 1 1d.. [1976]) 6 W. W R. 197
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amount of money. In Tanner v. Norvs*, a judge of Queen’s Bench awarded
$26,500.00 against a psychiatrist. The action was, however, dismissed by the
appeal court.

As can be seen from Table 4, in 51% of all cases decided for the plaintiff,
the court allowed damages of less than $1,000.00. Only in 11.5% of the cases
did the court allow damages between $5,000.00 and $7,000.00. In fact, in 72%
of the cases, the courts have awarded damages under $3,000.00.

Table 4: Amount of damages awarded to the plaintiff against stores, police
officers and others.

$0-999 S1000- 1999 S$2000-2999 S3000-3999 | S3N-4999 SS000 Total
Stores 7 2 3 2 14 (41%)
Police
Oftticers 8 2 : 1 2 17 (4874)
Others 3 1 4 (11%%)
Total I8 B 3 s | 4 35 (100%%)
(51%) {11.5%) (9%) (14%%) (3%) (11.5%)

It should also be noted that no damages higher than $4,000.00 were
awarded against store owners. By contrast, in four out of seventeen cases in-
volving the police, damages of more than $4,000.00 were awarded to the plain-
tiff. In seven cases, punitive damages were awarded against the defendants. In
three of these cases, punitive damages were awarded against police officers*:.
The highest amount was $5,000.00 in Whitehouse v. Reimer*®, in which case a
24 year old taxi driver and part-time university student stopped his taxi in the
loading zone 1n front of a hotel to pick up a fare. Although the taxi driver was
entitled to be there, the defendant policeman ordered him to move. When the
plaintiff insisted on his right to remain, the policeman pulled him from his
taxi, assaulted him, arrested him and imprisoned him for a day. Subsequently,
the policernan laid charges against the plaintiff of resisting arrest and causing a
public disturbance, both of which were dismissed six months later. Five thou-
sand dollars were awarded to the plaintiff, together with the plaintiff’s
pecuniary loss and the cost of this legal defence to the two criminal charges,
which were dismissed. In awarded punitive damages, the judge stated that civil
liberties must be protected and that punitive damages could promote such pro-
tection and deter police officers from abusing their power.

The court is the final line of defence for the protection of the civil liberties and rights
of the individual citizen. As such, it cannot and must not condone misconduct or
abuse or authority on the part of any police officer. There has been a disturbing in-
crease in this type of occurrence, not only in this jurisdiction, but in this country. It
18 necessary 1o bear in mind that one’s attention is only drawn to those cases in which

**11979] 5 W.W _R. 724.

* Levesque v. Jacques (1980), 29 N B.R. (2d) 300; Whitehouse v. Reimer (1980), 21 A.R. 541. 11 A.R. (2d) 252,
new ‘rial ordered by appeal court (1980), 14 A R. (2d) 380, action dismissed (1981), 16 A.R. (2d) 76, Bahner v
Marwest Hotel Co. Lid. & Mwuir (1970), 75 W.W.R. 739.

LIS .
See cases cited, supra.. footnote 45.
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a victim has the fortitude and conviction to seek redress for the violation of these
righis*’

Where store owners are involved, punitive damages are never for more
than $2,500.00**. The reasons for low punitive damages against store owners
were discussed in Hayward v. Woolworth where the trial Judge was hesitant to
impose punitive damages on the store. He stated that:

Bearing in mind that the cost to a retailer of shoplifting is ultimately passed on to the
consumer, it would be wrong for a court to assess against a retailer exemplary
damages so high as to inhibit the reasonable discouragement of shoplifting. On the
other hand, it would be wrong for a court 1o assess exemplary damages so low as to
make the retailer less concerned or unconcerned about the consequences of failing to
justify the arrest of suspected shoplifter®’.

In Tanner v. Norys*® the trial judge was prepared to award $12,500.00 as
punitive damages against a psychiatrist who caused the plaintiff to be involun-
tarily committed to a mental institution. The trial judge stated that the ex-
emplary aspect includes elements of ueterrence and punishment of the defen-
dant personally because he demonstrated malicious conduct and disrespect for
the liberty of a patient and the sanctity of his person.

The award of compensatory and punitive damages that are generally low,
($1,306.00 average in cases involving merchants and $2,402.00 average in cases
involving police officers) po-e a problem in explaining the deterrent effect of

false imprisonment.

Our empirical study of stores in the greater Moncton area reveals that
larger stores with nationwide branches, spend less on security (security guards,
floorwalkers, etc.) than what they would lose from theft if they had no such
policy. Two out of six of these larger stores also say that they are not afraid of
being sued for false imprisonment, and that they are willing to take chances.
All of the large stores say that they willing to risk being sued for false im-
prisonment, rather than to stop using security personnel, even if errors
sometimes occur in arresting innocent customers, although most store
managers say that they do not take useless risks.

The larger stores also have a well defined procedure before arresting a
customer. The security persoa must see the customer take the object. The
customer is then followed everywhere in the store and is only arrested outside
the store. The security person must be sure the customer is guilty of theft
before arresting him. The customer is then asked to follow the security person-
nel to an office. As little disturbance as possible is made. At the office, the
customer is asked to empty his pockets and the city police are called to the
store, where the customer is handed over to the police. When the security per-
sonnel are not sure if there has been a theft, particularly in the case of

““Whitehouse v. Reimer et al (1980). 21 A.R. 541 at pp. 575-576, (1980), 11 A.R. (2d) 252. at 281.

“Havward v. F.W. Woolworth Lid. er al (1979), 23 Nfild & P.E 1. Reports 17; Sharpe et al v. Woolco Dept.
Stores (1978), 20 Nfld & P_F_1. Reports 23: Bahner Marwest Hotel Co. Lid. & Muir (1970), 75 W.W_R. 729;
Eagle Motors Lid. v. Makaoff (1971): 1 W.W.R. 527

“*Havward v. F.W. Woolworth Lid. et al (1979), 23 Nfld & P.F.1 Reports 17 at 33,

“11979] s W.W R. 724.
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juveniles, a notice prohibiting the youth from coming back in the store is
issued under the Perty Trespass Act.

Table 5 shows that by contrast to larger store managers, small store
owners said that they are afraid of being sued if they apprehended an innocent
custemer. They also fear losing clients if one is arrested illegally. They said
that they want to avoid bad publicity by going to court, or by being accused of
false arrest in the local newspaper. They aiso say that the value of whatever is
stolen is too small to risk arresting people or to consider hiring security person-
nel.

Table 5: Large and small store percentages of loss from theft, procedures
used to protect from theft and expression of willingness to use secur-
ity personnel and arrests in regard to cost of not using such measures.

Large Small % of Procedures Cost of security Fear
losses for procedures of
over protection offset losses arrest
sales

Security
Store personnel
no. 1 X 1.5% follow Yes — but watch No
outside
Security
Store personne! Yes — but watch
no. 2 X 2% follow for errors No
outside
Security
Store personnel Yes — but watch
no. 3 X 1% follow for errors No
outside
Security
Store personnel Yes, take
no. 4 X 4.5% follow chances
outside
Security
Store personnel Yes, don’t
no. § X 1.4% follow take chances
outside
Security
Store personnel Yes, not afraid
no. 6 X 1% follow for image No
outside
Store ! Under
no. 7 X .02% key Yes
Store Staff
no. 8 X 21% match Yes
Store Under
no. 9 X ? key Yes
Store
no. 10 X 2 None Yes

It can be deduced from Table S that the larger the losses from theft, the
more willing the stores are to take chances at arresting customers. On the other
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hand, when the losses from theft are low, as is the case for smaller stores, the
store owners express their fear of being sued for false arrest, fear of bad
publicity, and fear of losing clients. For these smail stores they prefer no! using
security personnel, and prefer to lose a few dollars worth of merchandise,
rather than to risk arresting innocent customers, or losing clients from bad
publicity. On the contrary, those nationwide stores who experience high losses
from theft are prepared to risk arresting innocent customers.

Such a position is supported by the fact that damages awarded are low
and that very few actions for false imprisonment are commenced by wrongful-
ly arrested customers. Even if there are threats of lawsuits, those threats are
often dropped after the store has excused itself for wrongfully arresting the
customer. According to our information, ne actions for false imprisonment
have been brought against the five largest stores in the Moncton area for the
last few years. Only one case was settled out of court for $2,000.00. Ail stores
report threats which were dropped after proper excuses were received or, as
one manager said, ‘‘actions were dropped upon receiving a letter from the
store’s lawyer listing the customer’s criminal record’’.

Conclusion

Our research has shown that in the cases of false imprisonment reported
in Canadian jurisprudence from 1950 to 1983. police officers have been sued
more often ihan store owners for falsely arresting innocent persons. We could
not draw any conclusion from the cases involving police officers, since it is
very difficult to obtain information regarding faulty police procedures from
the police; this information is only available in rare cases when a public inquiry
is ordered and a probe into police practice in arresting citizens is conducted. A
detailed sociological study should be conducted for more insight into this mat-
ter®'

As far as false arrest by store owners of customers suspected of stealing, it
is easier to collect data from the store managers, although the data may be
questioned with some suspicion.

Our study of cases and questionnaires administered to store managers
leads us to the following conclusions. First, the pure economic cost of ar-
resting customers suspected of stealing is not high enough to stop larger stores
from risking the arrest of innocent customers. This conclusion is derived both
from the responses to our questionnaires and from the low damages awarded
against store owners’ employees in cases of false arrest. The fact is that ‘‘ex-
emplary damages must not be so high as to inhibit the reasonable discourage-
ment of shoplifting’***. This observation leads us to a policy consideration.
The courts will protect the innocently arrested customer, but not at the expense
of imposing too strong a burden on store owners. Recent dicta in Karogiannis

s .

A detailed survey of the legal aspects of police powers in search and seizure in criminal law enforcement has
been released by the I aw Reform Commission of ¢ anada, Police Powers Search and Seizure in Criminal 1 aw
Entorcement, working paper 30, Ottawa. Minister of Supply and Services, Canada, 1983, 356

*Havward o F W Woolworth Lid. et al (1979), 23 Nfld & P.F.1 Reports 17 at 33

[ —
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v. Poulus and T. Eaton Co. Ltd.**, and in Banerjee v. K-Mart** would go even
farther in protecting store owners from actions by innocent customers, provid-
ed reasonable and probable grounds for arresting couid be shown. In cases of
smalier stores, the economic and apprehended economic effect of falsely ar-
resting an innocent customer is perceived as being so high by store owners that
it would discourage them from arresting customers. It can be concluded from
our study that the economic aspect has a definite influence on behaviour of
store owners vis-a-vis their customers.

Secondly, our study did show to some extent that judges do take into ac-
count the economic consequences of the decisions they make. The reasoning of
the trial judge in Havward v. Woolworth**, in refusing to grant ‘‘exemplary
damages so high as to inhibit the discouragement of shoplifting’’ indicates that
he did take the economic consequences into consideration. Furthermore, the
fact that damages for false imprisonment never exceed $4,000.00 against store
owners, indicate that judges do take economic consideration into account.

In order to counter-balance the social cost of the illicit behaviour (false ar-
rest) with the social benefits derived from it, the judge would have to impose
exemplary damages that would bring the equaticn to zero. This is difficult
because the social benefits (reduction of theft) mav depend on whether or not
there are security measures. Proof economic or sociological studies in similar
stores, with similar clientele, with or without similar security measures, ten-
ding to show the costs and benefits of such measures, would have to be heard.
( iaw of evidence tends to restrict such external evidence. It is submitted
that judges do take into account those considerations even if it 1s not done
scientifically.

Thirdly, it can be inferred from our questionnaires that larger stores as
well as smaller stores are knowledgeable and conscious of the possibility of be-
ing sued for falsely arresting an innocent customer. Smaller store owners are
afraid of arresting inr.,~ent customers. Larger stores follow very well defined
procedures before arresting a customer. The will not risk arresting without be-
ing **99% sure’’ as they have stated. Furthermore, an alternative procedure to
arresting a customer is to issue a notice under the Perty Trespass Act providing
that the person not come back in the store. These considerations may be used
to confirm the view of the proponents of economic analysis of law who say
that “‘tort damages are costs and market deterrence operates on the premise
that by increasing the cost of harmful activities, tort law will shift resources to
safer and more efficient processes, firms and industries’'**.

The fear expressed by small store owners and the careful use of defined
procedures and alternative methods by larger stores could also be interpreted
in favour of Mr. Justice Linden’s theory of tort law acting as an ombudsman
through deterrence from fear of publicity derived from trials, news reports,

'11976] 6 W W .R. 197
“4(1983), 43 Nfld & P.F.1. Reports 252

**(1979), 23 Nfld & P.F.1. Reports 17 ar 33

“*R.M. Soloman et al, supra., footnote 2, at 17
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and media reports. Even if the results of our questionnaires are not conclusive,
‘hie results obtained by Axelrod and Flkind® may be helpful in understanding
the behaviour of merchants. The searchers found that California merchants
were very conservative in arresting customers suspected of shoplifting.
Although the law will exonerate a merchant who arrests an innocent customer
on reasonable and probable grounds that a theft had been committed, even if
no theft was in fact committed, the California merchants would not arrest
unless two persons had seen the customer taking an object, and unless they
were absolutely sure that the customer had committed a theft.

Empirical data celiected in Axelrod and Elkind’s study show that very few
civil suits are intituted and that damnages are seldom awarded for more than
$5,000.00. On the other hand. the cost of defending a civi! law suit cannot be
an important factor, having regard to the fact that only a few falsely arrested
clients ever sue in civil courts. Axelrod and Flkind** say that the cost of defen-
ding a lawsuit was not the main reason given for the conservatism of the
California merchants. It seems that the economic factors alone, calculated in
money’s worth, cannot account for the whole deterrence.

Among the reasons advanced for acting within the law and avoiding the
arrest of suspected clients were the fear of embarrassment, anguish and loss of
reputation for a mistakenly accused suspect. Even if those fears are unrealistic
from a pure economic point of view, it seems that they were the main reasons
deterring the California merchants from arresting suspected clients. The same
conclusion may be drawn from our questionnzire as it pertains to small store
owners, although it is not as clearly expressed by larger store managers.

Factors other than economic factors, in the strict sense, explain the
behaviour of the merchants. The use of tort law as ombudsman may come in
handy to explain those psychological factors such as fear of loss of reputation
and fear of embarrassment. The tort law as ombudsman theory emphasizes the
potent impact of the public attention raised in the context of the tort suit. That
impact may be greater in the United States than in Canada, but for merchants
who depend on people for doing business, the threat of a lawsuit may be
serious.

Tort law as ombudsman may account for the fears of merchants, but if
that theory accounted for one hundred percent of the variance, the result
would be that no arrest would be executed by merchants on suspected clients.
Some other factors must be retained, especially to expiain the behavior of
larger Canadian store managers in relation to shoplifters.

It is suggested that both the economic analysis of law and the law as om-
budsman theories interplay in explaining the deterrence effect of the law
relating to false imprisonment. The economic factors cannot be reduced to
money. There are psychological factors involved in accounting for the cost of
a transaction. The fear of losing one’s reputation or one’s clients is part of that
cost which may vary from one individual to the other.

*"Supra., foornote 28

*Supra.. footnote 28, at 600
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In that sense, tort law as ombudsman may explain part of the whole
phenomenon of deterrence, but economic analysis cannot be discounted. Bouh
approaches are complementary until a more sophisticated economic analysis
theory takes into account costs other than monetary disbursements.

DONALD POIRIER*

*The author has an M.A_ in psychology (Moncton) and an 1 1 .M. (McGill), and is a prolessor at I'Feole de dront,
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(McGill), L1 .B. (Moncton) who worked as rescarch assistant. Mr. Merlini did the empirical research and the
rescarch for the cases on false imprisonment. Funding for the assistant was provided by I'Feole de droit de
Universite de Moncton.
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