PATENTS, THE CHARTER & A HEALTHY DOSE OF RIGHTS
IN WRONGS: THE POISON IS THE ELIXIR FOR LIFE,
LIBERTY & SECURITY OF THE PERSON

Bita Amani"

What is it about our political process that enables legislatures and
8overnments to ignore the most fundamental interests of significant
segments of society with impunity?’

I. INTRODUCTION

There are some 3,000-4,000 hereditary diseases related to errors in our genetic code
including cystic fibrosis, muscular dystrophy, diabetes and various forms of cancer
(breast, stomach, colorectal etc).” The Canadian Breast Cancer Foundation estimates
that 22,200 women will have been diagnosed with breast cancer in 2006 and 5,300
will die; of the 160 estimated new cases of breast cancer in men, 45 are expected to
die. * Breast Cancer is a disease that disproportionately affects women,
predominately those between the ages of 50-69.* Although breast cancer is the most
frequently diagnosed cancer among Canadian women, it is also one of the most
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2002) at 13. See also Andrea D. Brashear, “Evolving Biotechnology Patent Laws in the United States
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Over 50% of diagnoised breast cancer is in women between 50 - 69. Canadian Cancer Society “Media
Backgrounder: Canadian Cancer Statistics 2006 - Screening: Breast, colorectal, and cervical” (11 April
2006), online: <http://www.cancer.ca>. Nevertheless, a gendered analysis of the issues and any
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treatable; deaths could be reduced by one quarter if 70% of women in this age group
receive routine clinical breast exams and biannual screening.’

Predictive genetic screening for cancer related genes is an effective and integral
part of using new technology to battle cancer. Both the BRCA1 and BRCA2 genes
have been linked with the propensity to develop breast and ovarian cancer while
HMPPC has been associated with colorectal cancer. The American firm of Myriad
Genetic Laboratories Inc. (Myriad), which holds the patents over both the above
genes and their diagnostic testing, sought to enforce their exclusive rights in Canada
by threatening litigation with cease and desist letters sent to the governments of
British Columbia and Ontario in 2001.

For cancer patients and their political supporters, the exclusive right to control
access and set the price for something which already exists as a product of nature
makes gene patenting reprehensible and simply wrong. Ontario’s then Premier,
Mike Harris, refused to back down in response to Myriad’s legal threats, saying in a
speech to the Ontario Advisory Committee on Predictive Genetic Technology® that
Canada needs to amend its laws to prevent privatization of human genes and that
“[u]like new drugs, genes aren’t invented — they are discovered. They have always
existed.” Additionally, Mike Harris urged that:

[t]he benefits of a world-wide effort such as the human genome project
should not be the property of a handful of people or of companies. Our
genetic heritage belongs to everyone. We must share its benefits fairly.
We must do what we can to make genetic tests and therapies affordable
and accessible... [i]f we have the ability to save a life, we have a
responsibility to do so.”

Tony Clement, Provincial Minister of Health at the time, consistently defended
the position of the Ontario government for its continued diagnostic screening of
BRCAL1 and 2 despite criticism by industry that this constituted an uncompensated

*  Genevieve Beauchemin, “More screening could cut cancer deaths: report” CTV News (11 Apnil 2006),

online: <http://sympaticomsn.ctv.ca/servlet/ArticleNews/story/CTVNews/20060411/cancer_screening
_060411>. See also Canadian Breast Cancer Foundation, online: <http://www.cbcf.org
/news/events.html#erin>,

This Committee undertook broad consultation and a review of the legal issues surrounding gene
patenting. See generally, See Lisa Austin & Bita Amani, “Patents on Genes: Identifying Issues and
Responses” (Discussion Paper prepared for and internally distributed to the Ontario Provincial
Advisory Committee on New Genetic Technologies, Toronto, Ontario, October 2001) [unpublished,
on file with the authors] also included as an annex to “Legal and Ethical Challenges of New Predictive
Genetic Testing”, Report of the Legal and Ethical Subcommittee of the Provincial Advisory
Committee on New Predictive Genetic Technologies (2003) (Co-Chairs of the Committee: T.
Lemmens & R, Mykitiuk and authors/contributors: Mireille Lacroix, Lisa Austin, Bita Amani).

Robert Benzie, “Ontario to defy U.S. patents on cancer genes: Province will pay for $800 test, not
$3,850 version by Myriad Genetic Laboratories Inc.: ‘Share the Benefits’” National Post (20
September 2001) Al5.
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public taking.® Clement remained ever mindful of the limited resources and duty of
his government to respond to the health needs of its constituents. Ontario continued
its testing of Canadian patients in the public health system at approximately one-fifth
of the cost without licence.® Since then, the Canadian Cancer Society (CCS) has
taken the position that it opposes the exclusive rights of gene patent holders if they
are used to interfere with an individual’s health, impede the development of new
knowledge, or restrict Canadian women’s access to cancer-related genomic testing. '’

While the governments in this case displayed an atypical preference for
individual health rights by prioritizing the delivery of public health over private
proprietary claims in the field of cancer genomics, nothing today bars the issuing of
new gene patents nor is there any comprehensive policy for their regulation.!! In
fact, the Canadian Patent Office (CPO)'? has long been granting patents on genes
from a variety of species, proteins, and micro-organisms without public scrutiny,
participatory debate, or attention to the need for cross-policy co-ordination. As the
ensuing discussion will show, the validity of gene patents is increasingly at issue
within patent law for failure to meet established legislative and doctrinal
requirements. As DNA provides genetic information, it has been argued that
granting patents for the discovery of genes based on their isolation or purification is
actually an inappropriate private taking from the information commons.'> The
Commissioner of Patents nevertheless continues to grant these patents pursuant to his
authority under the Canadian Patent Act (CPA)."* This article addresses potential
public authority liability for the granting of gene patents.

The BRCA1/2 controversy raises important considerations of distributive
Jjustice, legal ethics, economics, human rights, social costs related to the patenting of
genes, the unintended consequences of legislative inertia, and the need for
governmental accountability. Literature dealing with patents and human rights tends
to reflect the hegemony of trade and proprietary values by disproportionately

See e.g. Tony Clement, Minister of Health and Long Term Care, “The Myriad Gene Patent Issue”
(Speech delivered, 19 September 2001).

See e.g. Bita Amani, “Patents and Public Health: International Trade Obligations and Domestic Policy
Development” (2002) 22 Health L. Can. 76.

' Canadian Cancer Society, “The patenting of BRCA1 and 2 genes” (16 January 2006), online:
<http://www.cancer.ca/ccs/internet/standard/0,3182,3172_31282995 langld-en,00.html>,

See Austin & Amani, “Patents on Genes” supra note 6. Sece also Ontario, Provincial Advisory
Committee on New Predictive Genetic Technologies, Genetic Services in Ontario: Mapping the
Future (Ontario: Provincial Advisory Committee on New Predictive Genetic Technologies, 2001),
online: <http://www.health.gov.on.ca/english/public/pub/ministry_reports/geneticsrep01/genetic
_report.pdf>.

' For the Canadian Patent Database, see Canadian Intellectual Property Office, online:
<http://patents].ic.gc.ca/intro-e.html>.

" See Bita Amani, “What's Not Right About Intellectual Property? The Public Interest in Private Rights
and the Human Right to Participate in Knowledge Production” [unpublished, on file with author].

'* Patent Act,R.S.C. 1985, c. P-4 [Patent Act].
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focusing on the economic costs of infringement under domestic patent laws and the
larger cost of state non-compliance with trade-related patent rights under the World
Trade Organization’s (WTO) Trade Related Aspects of Intellectual Property
Agreement (TRIPS). 15

Neither property nor health rights are expressly protected under the Canadian
Constitution. Proposed public liability for the breach of an individual’s right to
health under the Canadian Charter of Rights and Freedoms'® is, however, a much
needed countervailing consideration against the threat of trade sanctions and would
help ensure greater domestic accountability over the grant of gene patents which are
presumptively valid'” state granted monopolies that confer enforceable “exclusive”
rights for the patent holder (patentee) for twenty years.  Constitutional
accountability, which has the potential to achieve positive health outcomes, should
not be ignored.

This article fills the scholarly aperture by canvassing the other costs for non-
compliance associated with the international human right obligation of health where
gene patents are concerned. It does so by engaging in a Charter analysis informed by
the Supreme Court of Canada (SCC) decision in Jacques Chaoulli and George
Zeliotis v. Quebec (Attorney General)."® Doctor Jacques Chaoulli and Mr. George
Zeliotis challenged Québec’s legislation restricting the ability of Quebeckers to
purchase private health care, in order to avoid the long waiting lists in the public
system, Zeliotis had suffered a number of health problems which were exacerbated
by delays in the public health care system. It has been reported that the waiting list
for hip replacement surgery is two years and for radiation therapy after breast-
conserving surgery, sixteen weeks.” Dr. Chaoulli was a practicing physician whose
efforts to get a licence for private operations had met with consistent opposition. The
Court of Appeal unanimously upheld the trial judge’s finding championed, for the

15 Agreement on Trade-Related Aspects of Intellectual Property Rights, 15 April 1994, Annex 1C of the
Marrakesh Agreement Establishing the World Trade Organization. Elsewhere 1 have argued that
TRIPS impact on domestic policy choices may be mediated through a prescribed bifurcated approach
for defending regulatory diversity to allow the trumping of human rights over industrial policy in order
to avoid trade sanctions resulting from a successful WTO complaint. See Bita Amani, Merchants and
Missionaries: Patenting Life, Competing International Obligations and the Proselytization of a
Realistic Utopia (SJD Dissertation, University of Toronto, Faculty of Law, 2007) [unpublished, on file
with author] [Amani, Merchants and Missionaries) wherein [ dispel the mythology around the claim
that international trade law mandates governments to give patent policy priority over health and human
rights where biopatenting is concerned.

¢ Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to
the Canada Act 1982 (U.X.), 1982, c. 11 [Charter].

S. 43(2) of the Patent Act provides the presumption of validity: “After a patent is issued, it shall, in the
absence of any evidence to the contrary, be valid and avail the patentee and the legal representatives of
the patentee for the term mentioned...”

18 Jacques Chaoulli and George Zeliotis v. Quebec (Attorney General), [2005] 1 8.C.R. 791 [Chaoulli].

19 Colleen Flood & Terrence Sullivan, “Supreme disagreement: The highest court affirms an empty
right” (2005) 173:2 CMAJ 142.



166 UNBLJ] RDUN-B [VOL/ITOME 57]

most part, by government experts tauting the propriety of Canadian wait times and
the efficacy of the Canadian public health system. They concluded that the contested
legislation did not violate either the Federal or Quebec Charters. The Supreme Court
of Canada had a different perspective on the matter.

Only seven of nine members of the SCC sat for the appeal and, in a 4:3 split,
the majority held that the contested legislation was impermissibly offensive to the
individual rights and freedoms of Quebeckers and reversed the finding of the lower
courts. Three of the majority justices, McLachlin C.J.C., and Major and Bastarache
JJ., found that the prohibition violated s. 7 of the Charter and could not be justified
as a reasonable limit under s. 1. The fourth justice, Deschamps J., found that as the
prohibition violated the broader language of the Quebec Charter it did not require
further consideration under the narrower provision of rights in the Canadian
Charter.”® The three judges forming the dissent, Binnie, LeBel, and Fish JJ., found
that s. 7 was not violated and that the case pertained to the allocation of resources
which is a policy issue more appropriately dealt with by the capable hands of
democratically elected representatives than by judges. 2!

I argue that the recent judgment in Chaoulli can be analyzed broadly as the start
of a constitutionalized right to health within an emerging public law action for
regulatory negligence. Interpreted against a backdrop of “constitutional tort”
jurisprudence, public sector liability may now be expanded to account for failure to
protect individual health from unjustified state intrusion, whether that intrusion is
from a faulty “operational” measure in applying the statutory standards for
patentability set out in the CPA or a faulty “policy” decision by CPO in treating
genetic sequences to be patentable subject matter a priori. Constitutional remedies
could include a declaration (including invalidation of gene patents and a call for a
moratorium), monetary damages, injunctive relief and other possibilities available
under the Charter for failure to regulate public health in a manner consistent with
Canada’s obligations under international human rights instruments and now
consitutionalized by Chaoulli.

™ This is because the language of the Quebec Charter includes the word personal “inviolability” as
compared to the Charter’s narrower “security of the person”. See Chaoulli, supra note 18, paras. 26-
33.

! “We are unable to agree with our four colleagues who would allow the appeal that such a debate

should be resolved as a matter of law by judges. We find that, on the legal issues raised, the appeal
should be dismissed.” Ibid. at para. 161. Binnie and LeBel JJ., writing for the dissent, state in the same
paragraph:

The question in this appeal is whether the province of Quebec not only has the
constitutional authority to establish a comprehensive single-tier health plan, but to
discourage a second (private tier) health sector by prohibiting the purchase and sale
of private health insurance. The appellants argue that timely access to needed
medical service is not being provided in the publicly funded system and that the
province cannot therefore deny those Quebeckers (who can qualify) the right to
purchase private insurance to pay for medical services whenever and wherever such
services can be obtained for a fee... This issue has been the subject of protracted
debate across Canada through several provincial and federal elections.
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II. OVERVIEW

The remainder of this article is divided into three parts. Part 1 provides a basic
primer on patent law and considers traditional private law remedies for public sector
liability in order to determine whether a private action in tort could be made against
the government for the issue of gene patents. After identifying the limitations of a
private law approach, Part 1 also considers the possibility of public law proceedings
for regulatory negligence under the Charter and compares this with pursuing
invalidity under patent law. Finally, Part 1 will also establish that the Charter
applies to the impugned state action.

Having established that the Charter does apply to the grant of gene patents, Part
2 considers the second legal element for a successful constitutional challenge: Has
there has been a violation of a Charter right? Canada’s international human rights
obligations clearly commit our government to protecting the individual right to
health. Existing domestic implementation of these obligations are reviewed before
considering Chaoulli’s impact. The Chaoulli decision has been widely criticized as
‘poisoning’ Canada’s public health care program by effectively sanctioning a two-
tier system for health delivery that allows private insured services not offered in the
public system. Its critics gripe that it has paved the way for an impoverished
realization of the right to health?” and definitively betrays the fantastical ‘dream’ of
social justice that the Charter was to stand for.> However, it will be argued that
perhaps the focus on how the Chaoulli decision constrains a positive right to health
in the future is too narrow. A progressive defence of Chaoulli is offered, in the
alternative, to unveil its potential for creating public authority accountability for the
grant of gene patents by recognizing a nascent negative right to health. This
recognition is necessary to ground a public law remedy given that, at present, neither
tort nor patent law provide effective means to address the health-related harms
arising from the CPO’s actions.

Having established that the Charter applies and that s. 7 rights, as understood in
Chaoulli, have been violated, Part 3 analyzes whether the resulting restriction of the
right to health subsumed within the s. 7 rights to life and to security of the person is a
reasonable limit prescribed by law and demonstrably justified in a free and
democratic society under s. 1 of the Charter. Finally, a constitutional challenge of
the CPO’s grant of gene patents, informed by our new understanding of Chaoulli’s
potential, is presented.

2 §ee Martha Jackman, “The Last Line of Defence for [Which?] Citizens™: Accountability, Equality and
the Right to Health in Chaoull” (2006) 44:2 Osgoode Hall L.J. 349, online:
<www.healthcoalition.ca/Jackman-CHC .pdf > [Jackman, “Last Line of Defence”].

2 Allan C. Hutchinson, “‘Condition Critical’: The Constitution and Health Care” in Colleen M. Flood,
Lome Sossin & Kent Roach, eds., Access to Care, Access to Justice: The Legal Debate Over Private
Health Insurance in Canada (Toronto: University of Toronto Press, 2005), 101 at 103-05.
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It is hoped that by working through a Charter challenge regarding cancer
genomics, public law will be considered as an additional means for stymieing the
proliferation of biopatents that fail to meet the requirements of “inventiveness” or
otherwise extend to non-patentable subject-matter; and for achieving social justice
by holding governments accountable for their failure to regulate with care where that
failure impacts a Charter right. Addressing the constitutionality of gene patents has
important applications in the field of predictive genomic screening, gene therapy,
and cancer prevention; this issue must therefore be part of any intervention plan to
improve health and cancer service access because access “is not just definitive final
treatment, but begins with prevention and screening.”?*

PART 1 - PUBLIC SECTOR LIABILITY FOR “WRONGS”

Patent policy in Canada is incoherent and generally lacking in public consultation
and democratic debate. A patent must be applied for at the CPO and is granted by a
patent examiner on behalf of the Commissioner?® for a period of twenty years if it
meets the statutory requirements for “invention” defined as any “art, process,
machine, manufacture or composition of matter” or a new and useful improvement to
any of these.” An examiner may reject an application with reasons if positively
unsatisfied that the statutory requirements have been met. Such a decision could
then be appealed to the Patent Appeal Board comprised of senior examiners who
make further recommendations to the Commissioner.?’ There is no discretion,
however, in granting the patent if the CPO is otherwise satisfied that the statutory
requirements have been met.® So long as the invention, which could cover product
and process claims meets the statutory definition; falls into the scope of patentable
subject matter i.e. is not expressly excluded by statute; and is new,” useful,*® non-

# T. Sullivan et al. “A Just Measure of Patience: Managing access to cancer services after Chaoulli” in

Flood, Sossin & Roach, ibid. 454 at 457.

* Patent Act, supra note 14, s, 4, establishes the duties of the Commissioner and allows for the

delegation of these duties pursuant to the legislation.

% Ibid. s. 2.

T David Vaver, Intellectual Property Law: Copyright, Patents, Trade-Marks (Concord, Ont.: Irwin Law,

1997) at 117 [Vaver, Intellectual Property Law].

3 Patent Act, supra note 14, s. 40.

 Ibid. 5. 28.2(1). Novelty refers to the fact that the invention has not yet been disclosed in public.
Before a patent is granted there is a search of the prior art (that is any material already in the public
domain) to ensure that the application is in fact a new invention and that as far as is known in good
faith, it does not infringe any other patented inventions in that jurisdiction.

* Utility, in relation to inventions “means industrial value”, sometimes it may mean industrial

application and “must be apparent from the description to one of skill in the art.” See Industry Canada,
Canadian Intellectual Property Office, Manual of Patent Office Practice (March 1998), s. 16.02.01,
online: <http://strategis.ic.gc.ca/sc_mrksv/cipo/patents/mopop/mopop_dnld-e.html>. The invention
must have utility but our laws do not generally require a model prototype to be made or that its utility
be shown.
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obvious®' and fully disclosed, then it is to be patented. 2 Where the patent

examiners, the Patent Board and the Patent Commissioner do have discretion is in

how strictly the patentability criteria are applied. This discretion makes these-
decisions “operational” and thereby subject to a negligence standard. The decisions

of the CPO, Commissioner, examiners, or any other delegates, are made pursuant to

statute and are therefore actions to which the Charter applies.” If, as in the field of
biopatenting, judicial developments support patentability as likely, “the [C]PO may

grant the application, leaving the courts to decide validity in contested litigation.”**

A patentee may appeal an adverse decision of the CPO directly to the Federal Court

of Appeal and ultimately to the SCC. The Charter, of course, also applies to

common law rules.*

1. Comparing Public Sector Liability in Private and Public Law

In this section I will compare and contrast the potential for public authority liability
in tort and under the Charter for the issue of gene patents. Imagine I am a
complainant who wants to challenge the issue of gene patents and is interested in
pursuing the state for monetary damages. What are my avenues for redress?
Tortious liability of the state has long raised complicated issues of immunity, justice,
loss allocation, and limitations (including limitation periods) stemming from the
various legislation regulating public sector liability. S. 5 of the Proceedings Against
the Crown Act (PACA) allows for liability in tort against the Crown. 3¢ The PACA
answers the procedural question of whether the Crown can be sued in tort but does
not provide when the Crown owes a duty of care or how that duty may arise.
Similarly, the Public Authorities Protection Act (PAPA)*" establishes the requisite
notice period and other formalities such as a six month limitation period which was
substantially shorter than the six years applicable to other tortfeasors, both are now

31 g 283 of the Patent Act was added in 1993 as a codification of this common law requirement of

inventiveness. S.28.3 of the Patent Act requires that the invention not be obvious and that it not be
information publicly available “in Canada or elsewhere”.

32 Patent Act, supra note 14,5.27.

3 See Charter, supra note 16, s. 32; Lirtle Sisters Book and Art Emporium v. Canada (Minister of
Justice), [2000] 2 S.C.R. 1120 applying the Charter to the confiscation of “obscene” material by
Customs inspectors pursuant to authority granted by legislation [Little Sisters]; See generally, Peter
Hogg, Constitutional Law of Canada, looseleaf, vol. 2, at p. 34-11 [Hogg, Constitutional Law of
Canada, looseleaf].

Vaver, Intellectual Property Law, supra note 27 at 117.

55 peter Hogg, Constitutional Law of Canada, 31d ed., (Canada: Carswell, 1992) at 888 [Hogg,
Consitutional Law of Canada, 3rd ed.].

3% R.S.0.1990, c. P.27, s. 5: “...the Crown is subject to all liabilities in tort to which, if it were a person
of full age and capacity, it would be subject, (1) in respect of a tort committed by any of its servants or
agents...”

¥ R.S.0.1990,c. P.38.



170 UNBLJ RDUN-B [{VOL/ITOME 57]

replaced by a universal two year period without Crown favour.® The Crown may
therefore enjoy immunity in tort either under statute or because of a lapsed limitation
period. However the Crown can still be found liable under s. 24 of the Charter.®®
One of the benefits of actions under the Charter is that limitations arguably should
not apply; the supremacy of the Charter would be undermined if Parliament could
legislate out of its constitutional obligations. Also, since different provinces provide
for different limitation periods, Charter rights would be incoherently variable.*

The Crown was historically immune from liability on the premise that “the king
can do no wrong.” Because there was no duty on the Crown at common law, these
statutes were seen as generous in granting plaintiffs the right to sue and were initially
narrowly interpreted. However, once it became established that the Crown could be
sued, the statutes appeared to restrict individual rights by establishing formal and
technical parameters for actions against the Crown and thus were often liberally
interpretted.”!

% Limitations Act, 202, 8.0. 2002, c. 24, Sch. B, s. 4 establishes the basic limitation period of 2 years
while s. 3 binds the Crown to that period.

¥ See e.g. Hawley v. Bapoo, 76 OR. (3d) 649 (Ont. S.C.J.) wherein it was found that two Crown
Attorneys, although subject to suits for malicious prosecution, were immune from suits for negligence
because of s. 5(6) of the PACA; other claims made were for abuse of public office, breach of a
statutory duty and infringement of the plaintiff’s ss. 7 and 11(b) Charter rights and vicarious liability
of the Crown for its agents. Because the then 6 month limitation period had lapsed, all actions were
dismissed by the Superior Court except for allegations claiming relief under s. 24 of the Charter.

For a judicial precedent by the Ontario Court of Appeal that limitation periods do not apply to Charter
violations and relief claimed under s. 24(2), see Prete v. Ontario (1993), 16. O.R. (3d) 161 (C.A) at
68, Carthy J. writing for the Court, expounds:

Put in this Charter context, I sec no valid comparison between procedural rules of
court and statutory limitation periods. I do see identity between statutes granting
immunity and those imposing limitation periods after the time when the limitation
arises. Having found that immunity is not available under the Proceedings Against
the Crown Act from a claim for Charter remedy, it therefore follows that in my
opinion s. 11 of the Public Authorities Protection Act should be read as not
applying to relief claimed under s. 24(1) of the Charter.

But see the conflicting view in St. Onge v. Canada, [2001] F.C.J. No. 1569, aff"d [2001] F.C.J. No.
1523 (C.A.) (QL), at para. 2:

[Slection 45(1)(g) of the Limitations Act, R.S.0. 1990, c. L. 15 is an enactment of general
application that applies to any civil liability action, irrespective of whether it is based on a
violation of Charter rights. The six-year limitation period in the Act is immune to the
controversy surrounding the constitutional validity of short limitation periods when they
preclude the exercise of a Charter right.

1 See e.g. McNabb v. Ontario (Attorney General) (2000), 50 O.R. (3d) 402 (Ont. S.C.J.). See also Latta
v. Onmario (2002), 220 D.L.R. (4th) 157, where the plaintiff sued the Crown for serious injuries
sustained during incarceration in a correctional facility when he tripped over a sand-filled pail that was
being used as a door stopper. He notified the guards immediately, filled out an accident report but did
not serve a notice of a claim for negligence on the Crown until after the 10 day limitation period
required by statute under s. 5(1)(c) of the PACA. The Court of Appeal for Ontario generously found
that the reporting of the accident was sufficient to satisfy “notice” within the 10 day limitation period.
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Before liability may be found, a duty of care is needed and may arise under
statute or common law. The CPA does not articulate any duty of care owed to the
public generally or to individuals of the public privately by the Commissioner in
granting or denying a patent application although the Act does provide the
Commissioner and other Crown agents (such as examiners and the Board) immunity
from personal liability. The SCC was instructive on public sector liability in Cooper
v. Hobart;** a case about the Registrar of Mortgage Brokers, a statutory regulator,
who suspended a registered mortgage broker’s licence but was being sued in
negligence for failing to act more promptly to avoid or diminish the losses suffered
by investors who continued to advance money to the broker in the interim.” The
Court found that if there is a duty of care to the public then a private duty of care to
any individual is precluded.

Where legislation has failed to define the relationship between the public entity
and the public, one looks to the common law to determine whether a duty of care is
owed before tortious liability can be pursued against the public sector. Cooper
articulates the appropriate test for finding a common law duty of care. McLachlin
C.J.C. and Major J., writing for the Court, revisited the Anns test* for determining
whether a statutory regulator owes a private law duty of care to members of the
investing public for (alleged) negligence in failing to properly oversee the conduct of
an investment company licensed by it. The SCC affirmed existing common law
categories where a duty of care has been recognized — directing litigants to first
determine whether their case falls into one of these categories or an analogous one.
Where the duty does not fall within a recognized category of recovery, the Court
must consider whether there is a relationship of proximity and reasonable
foreseeability of harm which, if established, gives rise to a prima facie duty of care;
and whether any overriding broader policy considerations might negate this duty.”
Policy considerations are also important, the SCC found, for determining requisite
proximity (that the defendant is in a close and direct relationship to the plaintiff such
that it is just to impose a duty of care in the circumstance).

For example, a policy consideration that traditionally has negated a tortious
duty of care is the belief that regulatory governance requires freedom to regulate
without threat of liability for policy decisions. Thus, for example, there would be no
liability for whether road maintenance is undertaken (a policy decision based on
allocation of scarce resources) but where a policy for road maintenance is adopted,

42 Cooperv. Hobart [2001], 3 S.C.R. 537 [Cooper].

S Ibid. at para. 43, the Court provides that “[i]n this case, the statute does not impose a duty of care on
the Registrar to investors with mortgage brokers regulated by the Act. The Registrar’s duty is rather to
the public as a whole. Indeed, a duty to individual investors would potentially conflict with the
Registrar’s overarching duty to the public.”

4 See Anns v. Longon Borough Council, [1978] A.C. 728 (H.L.). The decision “highlights and hones the
role of policy concerns in determining the scope of liability for negligence.” See ibid. at para. 1.
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Cooper, ibid. at para. 39.
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there is an existing duty of care to ensure that it is not negligently performed.*
Similarly, there would be no tortious liability for a policy decision finding genes to
be patentable inventions based on the CPO’s interpretation of patent legislation, so
long as the patent is not negligently granted; that is, so long as the statutory
requirements of patentability are met. This is the classic policy/operationalization
dichotomy in tort law wherein the Crown has historically enjoyed immunity for the
former on the basis that policy decisions necessarily entail financial, economic,
social and political factors better left to the discretion of our elected representatives.
In Chaoulli, the dissent emphasized this point, stating that “the resolution of such a
complex fact-laden policy debate does not fit easily within the institutional
competence or procedures of courts of law.”*’

If the patent office has assumed a de facto policy for granting gene patents, the
first and most obvious basis for attacking gene patents is with respect to the statute’s
standards for patentability and their application by the CPO. An individual can
claim that the statutory requirements for patents are being carelessly applied in
relation to gene patent applications such that the artificial scarcity detrimentally
affecting public health should never, by doctrinal standards, have been created. We
know that in the private law of torts, “a government actor may be liable in
negligence for the manner in which it executes or carries out the policy.”*® Such an
attack against a decision by the Canadian Patent Office/Commissioner could be
made on at least six different grounds under the Act and should ideally be coupled
with a concurrent challenge to patent validity: 1) genes are not properly patentable
subject matter; 2) they lack novelty — there is nothing “new” about the gene just
because our ability to isolate them was newly found; 3) they lack an inventive step
(they are not non-obvious) especially since the isolation of the gene is now routinely
done by automated computing; 4) utility (more helpful if the issue is over patented
Expressed Sequence Tags (ESTs) or DNA sequences of no known current utility); 5)
sufﬁciency of the patent specification; and 6) incomplete disclosure of the existing
pr10r art or alternatively a lax understanding of the person with ordinary skill in the
art. ¥ The person having ordinary skill in the art (PHOSITA) in patent law is very

% See Just v. British Columbia, [1989] 2 S.C.R. 1228 [Justl; Swinamer v. Nova Scotia (Attorney
General), [1994] 1 S.C.R. 445. See also ibid. at para. 36.

47

Chaoulli, supra note 18 at para. 164,

“® Cooper, supra note 42 at para. 38.

® See e.g. L. Burk & Mark A. Lemley, “Is Patent Law Technology-Specific?”, 17 Berkley Tech. L.J.
(2002) 1155 at 1191, online: <http://papers.ssm.com/sol3/papers.cfm?abstract_id=349761> at 2-3
where they state:

The more skill those in the art have, the less information a patentee has to disclose
to meet the enablement requirement--but the harder it is to meet the nonobviousness
requirement. The level of skill in the art affects not just patent validity, but also
patent scope. One reading of the biotechnology and computer software cases is that
the Federal Circuit believes computer programmers are extremely skilled, while
biotechnology experts know very little about their art.... We do not challenge the
idea that the standards in each industry should vary with the level of the skill in that
industry....[TThe use of the PHOSITA provides needed flexibility for patent law,
permitting it to adapt to new technologies without losing its essential character.”


http://papers.ssm.com/sol3/papers.cfm?abstract_id=349761
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much like the reasonable person in tort law — an ever-elusive fictional person
creating a nebulous legal standard. Much of the legal variance in patent standards is
attributable to the use of this legal construct to determine obviousness and
enablement.

Even if one were able to locate a PHOSITA, as David Vaver notes, the meaning
of the patent is ultimately a question of law to be “decided by a judge who usually is
not skilled in any art or science, let alone the relevant one.”*® That patents have been
extended to life by judicial fiat is an apt example of this.’! Moreover, judges have
complained, on more than one occasion, of the linguistic ambiguity in claim
drafting 2 and that it compounds the existing difficulty in understanding the
boundaries to technologically specific and often complex inventions. The claims
draw a fence separating what is privatized under the patent from that which remains
in the public domain. But there are other problems related to the desire to maximize
this enclosure. What some call “kitchen sink” patents,” others refer to as “reach
through claims” to describe the tendency of the patentee to claim overly broadly— to
reach through the invention — to privately enclose more than that which is invented
and disclosed.*

Reach through claims are anti-competitive and reflect the patentee’s desire to
demarcate as much of the market as possible in a particular field of technology as
falling within his or her legal rights. The patentee’s spot is ‘reserved’ for later and
broader applications of the technology than actually disclosed. Suppose, for
example, that I have invented X. Claim one in my patent would be abstracted to the
broadest possible interpretation of what the invention is — the whole of an alphabet
comprised of letters, which contains my X. If we consider genetic sequences as the
alphabet coding for words (genes) in the “book of life”, the danger with patenting the
alphabet as a whole, or any of its letters, is more readily apparent. Unlike linguistic
alphabets which are culturally constructed, genes are our common heritage; our
endowment from nature; they are not “invented.” Because genes are information and

0 Vaver, Intellectual Property Law, supra note 27 at 140.

S| See Bita Amani & Rosemary Coombe, “The Human Genome Diversity Project: The Politics of

Patents at the Intersection of Race, Religion, and Research Ethics” (2005) 27:1 Law & Policy 152.

52 See Xerox of Canada Ltd. v. .B.M. Canada Ltd. (1977), 33 CP.R. 24 at 88, n. 14, where the judge
complained that claims such as the one before the court passed from “riddle to enigma” — the claim to
collect used toner from photocopiers was a sentence made of 178 words with little punctuation. See
also the 281 word claim also held valid after a nine day trial despite some earlier proclaimed doubts by
the judge during interlocutory proceedings. Risi Stone Ltd. v. Groupe Permacon Inc. (1990), 29
C.P.R. (3d) 243 at 247-48 (F.C.T.D.) rev’d (1995), 65 C.P.R. (3d) 2 at 9 (F.C.T.D.).

3 See Kevin Rivette & David Kline, Rembrandts in the Attic: Unlocking the Hidden Value of Patents

(Boston: HBS Press, 1999) at 21 which get their name “because they [the patents] sometimes appear to
be asserting ownership of everything under the sun...”

% See Rebecca S. Eisenberg, “Reaching Through the Human Genome” (Keynote address presented to
the Fifth Annual Technology and Intellectual Property Group Conference entitled, Dual Controversies
of the Double Helix: Challenges of Regulating the Information and Property Aspects of Genetic
Technology, at the University of Toronto, February 2004)
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not true “inventions”, there are no viable substitutes. Even if we concede that
genetic information can be characterized as “invention” on the basis of labour alone,
my claim to the alphabet subsuming my invention X if granted, worse yet, gives me
a patent lottery because it reaches through to provide me with legal rights more
expansive than for what I actually invented. That is what Myriad did with its
BRCA]1 and 2 diagnostic test patents.

Attacking patentability based on faulty application of statutory requirements
was used against Myriad’s BRCA 1 /2 gene patent and diagnostic testing patent in
France and later Europe to challenge patent validity. What was first a dispute
between the Institut Curie and Myriad eventually spilled over into all of Europe and
involved the French government and European Parliament. The problem of gene
patenting was further compounded by the over-broad nature of Myriad’s claims
which, by assuming a monopoly on all BRCA 1 and 2 related genetic tests and the
genes against which such tests were developed, effectively limited alternative and
possibly more accurate genetic testing. The Institut Curie, the Assistance Publique-
Hopitaux de Paris and the Institut Gustave-Roussy filed an opposition notice with the
European Patent Office (EPO) which, following public hearings on May 17 and 18
2004, resulted in revocation Myriad’s patent on BRCAnalysis. The Canadian Cancer
society reports in relation to Myriad’s BRCA patents that since the EPO “has not yet
issued a written discussion that describes the specific reasons it revoked this
patent...it is difficult to know what impact this will have, if any, in Canada.”*

However, using patent law to attack validity may prove cumbersome and not
entirely satisfactory. First, the costs are too extensive to be borne routinely by
private litigants. Consider some general statistics available from the American
context. The United States Patent Office (USPTO) grants approximately 75% of all
patent applications. Courts invalidate some 46% of litigated patent claims. Only a
negligible 2% of patents, however, are litigated and “less than two-tenths of one
percent of all issued patents actually go to court.”*® The costs of a full trial through
to an appeal might approximate $1.5 million dollars for each party according to a
study by Mark Lemley.”” The high cost may be manageable as between private
corporate firms who attack patent validity as a means of defending against a patent
infringement suit, but is not a viable option for individual citizens seeking to correct
a patent roster of all its “bad patents”. Second, there are far too many gene patents to
challenge on a case by case basis and such a remedial approach does little to
contribute to public health in a participatory and anticipatory manner. Moreover, it
is an inefficient use of judicial and private resources considering the total number of
gene patents that have issued and continue to issue impacting on human health.
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See Canadian Cancer Society, “Background on the patenting of BRCAl and 2 genes”, online:
<http://www.cancer.ca/ccs/internet/standard/0,3182,3172_31282995_32749610_langld-en,00.html>.

% John R. Allison & Mark A.Lemley, “Empirical Evidence on the Validity of Litigated Patents” (1998)
at 208, online: < http://papers.ssrm.com/sol3/papers.cfm?abstract_id=118149>.

%7 Mark Lemley, “Rational Ignorance at the Patent Office” (2001) 95:4 Nw. U. L. Rev. 1495 at 1501-02
[Lemley, “Rational Ignorance™].


http://www.cancer.ca/ccs/intemet/standard/0,3182,3172%2031282995_32749610_langld-en,00.html
http://papers.ssm.com/sol3/papers.cfm?abstract_id=l
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According to the National Geographic, more than 4,000 of the approximately
24,000 human genes have been claimed in U.S. patents.”® That is to say, 20% of the
human genome has been patented; of these apsgroximately 63% are assigned to
private firms as compared to 28% to universities.” Yet, “the functions are unknown
for over 50% of discovered genes.”® Where the functions are unknown, there is a
faulty “operational” decision because the patentee has failed to establish and disclose
a clear “utility” as required by patent law — making the CPO’s grant of those patents
negligent. Attacking gene patents by seeking to impose public authority liability
through tort law is also piecemeal and remedial at best targeting one gene patent
grant at a time, much like invalidity proceedings do, with the additional scope for
claiming monetary damages. The availability of tort actions does not impact what is
now a de facto patent office policy for granting gene patents or eliminate the need for
cross-policy coordination between the ministries of health and industry. If the patent
is revoked under patent law, that gives a strong indication that there was a breach of
the standard of care in an operational decision of a crown agent (in granting the
patent in the first place) which may open up liability in tort depending on whether
the plaintiff is able to discharge the burden of proof on the remaining elements for
the tort of Negligence.

8 What is patented in the USA is routinely patented in other major industrialized countries and secures
priority rights for doing so.

%% Stefan Lovgren, “One-Fifth of Human Genes Have Been Patented, Study Reveals” National

Geographic News, (15 October 2005) online: <http:/news.nationalgeographic.com/news/2005/10/
1013_051013_gene patent .html>.

Humae Genome Project, “The Science Behind the Human Genome Project”, online:
<http://www.oml.gov/sci/techresources/Human_Genome/project/info.shtml> [emphasis added]. These
statistics informed California Congressman Xavier Becerra’s recent proposal of new legislation to ban
human genetic patenting (U.S., Bill H.R. 977, Genomic Research and Accountability Act, 100™ Cong.
2007 to Amend Title 35, United States Code), online:
<http://thomas.loc.gov/home/gpoxmlc110/h977_jh.xml>. In his introductory speech before Congress
in February 2007, Becerra implored:

I rise today with the hope of fixing what I believe to be a regulatory mistake-a
mistake that at first glance may seem minor in scope, but upon further examination
has dramatic, costly and harmful implications for every American. I speak of the
practice of gene patenting, where private corporations, universities and even the
Federal Government are granted a monopoly by the United States Patent and
Trademark Office on significant sections of the human genome... It is my belief
that this practice is wrong, ill-conceived and stunts scientific advancement... My
legislation, the Genomic Research and Accessibility Act, is straightforward: it ends
the practice of gene patenting. It gives guidance to the United States Patent and
Trademark Office (PTO) on what is not patentable-in this case, genetic material,
naturally-occurring or modified. It is not retroactive-it does not rescind the patents
already issued... We have overstepped our bounds. We have made a regulatory
mistake. We have allowed the patenting of a product of nature. Fortunately, we
have the power to end the practice expeditiously and for the benefit of all.

See Library of Congress, (U.S., Cong. Rec., daily ed., at E315 (9 February 2007) (Rep. Becerra)),
online: <http://thomas.loc.gov/cgi-bin/query/D?r110:60:./temp/ ~r1 10KYJQHb::>.


http://news.nationalgeographic.com/news/2005/10/%e2%80%a81013%20051013_gene_patent%20,html
http://news.nationalgeographic.com/news/2005/10/%e2%80%a81013%20051013_gene_patent%20,html
http://www.oml.gov/sci/techresources/Human_Genome/project/info.shtml
http://thomas.loc.gov/home/gpoxmlcll0/h977_ih.xml
http://thomas.loc.gov/cgi-bin/query/D7rl%2010:60:./temp/%20~rl%2010KYJQHb::
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So far we have considered patent invalidity proceedings in addition to the
private law duty of care: the first element for the tort of Negligence. If we could not
proceed by way of an existing or analogous category of a duty of care consideration
of a new duty would entail broader policy questions which, in Cooper, included
considering the spectre of indeterminate liability and whether it would “loom large if
a duty of care was recognized”. Additionally, Cooper instructs us to consider the
impact of the duty on taxpayers. Governments are self insurers. “To impose a duty
of care in these circumstances would be to effectively create an insurance
scheme...at great cost to the taxpaying public.”®!

To summarize, both a categorically recognized duty and a new prima facie duty
of care would be problematic. A new duty would likely be negated by policy
considerations. And, even if a categorical duty has been recognized, a terminally ill
plaintiff would have difficulty proving on a balance of probabilities the remaining
elements of the tort. She would have to establish that causation, remoteness, and
damages relate to the grant of the patent in order to discharge her burden for
tmposing tort liability. Consequently, as applied to a faulty operational decision of a
public authority the private law approach is uncertain and unlikely to succeed.
Additionally, even if gene patents were expressly allowed by legislation, the Crown
would not be liable in tort for resulting harms. Legislators have traditionally been
immune from tort liability because legislative decisions are characterized as pure
policy decisions and do not give rise to a private duty of care on the part of
governments. Similarly, there would be no public sector liability for legislative
omission for the failure to ban gene patents or to exclude them from patentability.
Abstract theorem and scientific principles are expressly excluded under s. 27(8) of
the CPA for rationales that would equally apply to genetic information: these are
public goods necessary for basic science and research.

Gene patents could be excluded for public policy reasons. The Manual of
Patent Office Practice (MOPOP) s. 16.02 protects public health interest by
rearticulating a common law exception to patentability: “subject matter related to a
process of surgery or therapy on living humans or animals is not considered to be
within the scope of ‘invention’ as defined by s. 2 of the Patent Act.”®? Another
option would be to establish a body similar to the Patented Medicines Prices Review
Board which attempts to reach a compromise position between the interests of
pharmacutical companies investing in drug research and development and individual
need for access to medicine. These are effective means of achieving cross-policy
coordination objectives even though consideration of health or other moral issues are
irrelevant considerations for the CPO’s determination of patentability under the
CPA. Jurisprudence makes clear that there is no duty of care owed in the common
law for policy decisions of the crown and its agents. In Cooper, the SCC expounds:
“It is established that government actors are not liable in negligence for policy
decisions, but only operational decisions. The basis of this immunity is that policy is

' Cooper, supra note 42 at para. 56.

2 Manual of Patent Office Practice, supra note 30.
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the prerogative of the elected Legislature. It is inappropriate for courts to impose
liability for the consequences of a particular policy decision.”® This was the legal
landscape until Chaoulli and it meant that faulty (negligent) policy decisions causing
harm were immune from tortious liability. However, the CPO may also be
considered to be acting unconstitutionally if they have overstepped the legitimate
boundaries of the interpretation of patentable subject matter or misapplied the
requirements for patentability and “invention”.

In Chaoulli, the SCC found that “when the courts are given the tools they need
to make a decision, they should not hesitate to assume their responsibilities.
Deference cannot lead to the judicial branch to abdicate its role in favour of the
legislative branch or the executive branch.”® Therefore, the same set of facts that
give rise to tort action may independently give rise to Charter-based damages
claims. ® The result is that social policies which are careless (negligent) and
disregard the Charter impact on those foreseeably harmed, or are otherwise wrongful
in breaching a constitutional right, can be the subject of public sector liability under
the Charter; just as a standard of care based on custom or common practice can give
rise to a negligence claim in tort if that custom or practice was itself negligent.%
The two claims are not co-dependent however and it is not necessary to establish a
basis of liability in tort in order to bring a Charter claim. To the contrary, the latter
may be particularly helpful to address situations in which tort liability may seem
untenable.

One might argue, then, that Chaoulli is not about the narrow issue of public or
private delivery of health services but rather that anytime the Charter creates a
regulatory scheme (whether for granting patents or delivering healthcare), it must
comply with the Charter such that a failure to do so — a breach of the requisite
standard of care in tort terms — is, in relation to s. 7 rights, unconstitutional. In other
words, Chaoulli supports a parallel form of public sector liability based on a
“constitutional tort” of regulatory negligence. The majority in Chaoulli confirmed
this, finding that, “if the government chooses to act, it must do so properly.” 57 This
broad rule is consistent with s. 52 of the Constitution Act, 1982 which requires that
all of the laws of Canada conform with the Constitution.

% Cooper, supra note 42 at para. 38.

Chaoulli, supra note 18 at para. 87.

% Nelles v. The Queen, [1989] 2 S.CR. 170; Jane Doe v. Metropolitan Toronto (Municipality)
Commissioners of Police (1989) 58 D.L.R. (4th) 396 (Ont. H.C\), affirmed (1990) 74 O.R. (2d) 225
(Ont. Div. Ct). at 230, leave to appeal refused (1991), 1 O.R. (3d) 416 (note) (Ont. C.A.). The damages
recovered may be limited to one or the other action.

% ter Nuzen v. Korn, [1995] 3 S.CR. 674.

7 Chaoulli, supra note 18 at para. 158. One obvious criticism of this premise is that the government

then may simply chose not to act and thereby avoid liability entirely. I do not believe that the
disincentive argument is compelling since there are political reasons governments may act and often
those short term political reasons are not congruent with adverse economic outcomes but are
imperative nonetheless.



178 UNBLJ RDUN-B [VOL/ITOME 57]

An emerging constitutional tort for regulatory negligence may be found in the
earlier SCC decision of Vriend® where the enactment of the Individual Rights
Protection Act (IRPA) fell under Charter scrutiny for excluding sexual orientation as
a prohibited ground of discrimination. This legislative “omission” offended the
Charter’s guarantee of equality rights and warranted review. As human rights
legislation, to make it consistent with Charter principles, the IPRA required that the
protection coverage be complete and inclusive of a specific group deliberately
excluded from its protection but historically targeted by the discrimination the
legislation was passed to address. Vriend highlights two key points. First, legislative
omissions can draw Charter scrutiny even if they are precluded from similar scrutiny
in the private law of tort due to their characterization as “policy”. Second, if
Parliament acts to create a regulatory scheme, that scheme must meet minimal
standards of care. That is, it must not violate enumerated Charter rights.

In Chaoulli, McLachlin C.J.C. and Major J. posited that “[t]he courts have a
duty to rise above political debate. They leave it to the legislatures to develop social
policy. But when such social policies infringe rights that are 6protected by the
charters, the courts cannot shy away from considering them.”® Where policy
decisions affect constitutional Charter rights, even if legislated, the Court can assert
its jurisdiction to address the resulting harm and need not defer to governments. S.
52 of the Constitution states that the Charter is the supreme law of the land.
Regulatory schemes, whether our regime for public health delivery (confirmed in
Chaoulli) or for granting patent protection as argued here, must thereby comply with
Charter prmmples as well as our international obligations under human nghts
instruments.”® Having determined that the Charter applies, the next step in a
constitutional challenge to the CPO’s grant of gene patents is to determine whether
any Charter rights have been violated. To make this determination, we must ask: Is
there a constitutional right to health and if so, was it infringed?

PART 2: CONSTITUTIONALIZING HEALTH: THE PROGRESSIVE AND
INDIVISIBLE CHARACTER OF HUMAN RIGHTS

Kirsten Hastrup suggests that:

¢ Vriend v. Alberta, [1998] 1 S.C.R. 493.
@ Chaoulli, supra note 18 at para. 89.

™ See Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.CR. 817. L’Heureux-
Dubé J. wrote at paras. 69-70:

International treaties and conventions are not part of Canadian law unless they have
been implemented by statute... I agree with the respondent and the Court of Appeal
that the Convention has not been implemented by Parliament. Its provisions
therefore have no direct application within Canadian law. Nevertheless, the values
reflected in international human rights law may help inform the contextual approach
to statutory interpretation and judicial review.
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[rlights are what unite us, as attributed to us by the global imagined
community, glued together not by a sense of tradition and a shared past
but by a hope for the future and a universal currency of rights...which
now functions as the legitimate representation of a global moral
economy.”!

Under the 1945 United Nations Charter (UNC), the Economic and Social
Council was born as the principal UN organ and was given a broad mandate
penainin§ to international economic, social, cultural, educational, health and related
matters,”” The 1948 Universal Declaration of Human Rights (UDHR) set out “a
common standard of achievement for all peoples and all nations™” without drawing
a distinction or establishing a priority between civil and political rights, and
economic, cultural and social rights. The UDHR has served as the model for
codifying human right protection in multilateral conventions, such as the
International Covenant on Civil and Political Rights (ICCPR) ™ and the
International Covenant on Economic, Social and Cultural Rights (ICESCR)” at
least one of which most States are signatory to. The Vienna Declaration of 1993
reaffirms not only the universality of human right but their indivisibility,
interdependence, and interrelation while acknowledging the need to consider
diversity amidst universalizing ambitions.”

Human rights recognize the equal entitlements of individuals as their subject
but do not assure equality amongst the rights recognized. The preamble to the
UDHR provides “equal...rights of all members of the human family.” Yet, some
rights allow for progressive realization, limits, restrictions, and optional protocols or
reservations, while others (such as political and civil rights proclaimed under the
ICCPR) are more absolute and immediate. The fact that an internal hierarchy of

" See Kirsten Hastrup, ed., Legal Cultures and Human Rights: The Challenge of Diversity (New York:
Kluwer Law International, 2001) at 15.

™2 Charter of the United Nations, 26 June 1945, Can. T.S. 1945 No. 7. arts. 62-72,

™ Universal Declaration of Human Rights, GA Res. 217(IlI), UN GAOR, 3d Sess., Supp. No. 13, UN
Doc. A/810 (1948) [UDHR]. As a resolution of the UN General Assembly, it was not binding per se,
but became the foundation for much of the later codified and customary international human rights
law. See Hannum Hurst, “The UDHR in National and International Law” (1998) 3:2 Health & Hum.
Ris. 145.

" International Covenant on Civil and Political Rights, 19 December 1966, 999 UN.TS. 171, Can. T.S.
1976 No. 47, 6 LL.M. 368 (entered into force 23 March 1976, accession by Canada 19 May 1976)
[ICCPR].

5 International Covenant on Economic, Social and Cultural Rights, GA Res. 2200A(XXI), UN GAOR,
Supp. No. 16, UN Doc. A/6316 (1966), 993 U.N.T.S. 3 (entered into force 3 January 1976) [ICESCR].

" Vienna Declaration, World Conference on Human Rights, Vienna, 14-25 June 1993, UN Doc.
A/CONF.157/24 (1993). Article 5 provides: “All human rights are universal, indivisible and
interdependent and interrelated. The international community must treat human rights globally in a
fair and equal manner, on the same footing, and with the same emphasis... [I]t is the duty of States...to
promote and protect al/ human rights and fundamental freedoms.” See also Article 6 of the
Declaration on the Right to Development, GA Res. 41/128, annex, 41 UN GAOR, Supp. No. 53 at
186, UN Doc. A//41/53 (1986).
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rights may exist does not in any way diminish their solidarity or indivisibility.”’
Economic, social, and cultural rights (ESCRs) tend to be qualified by the availability
of government resources and therefore the ICESCR allows for their progressive
implementation.”® Eide and Rosas have argued, however, that “fundamental needs
should not be at the mercy of changing governmental policies and programmes, but
should be defined as entitlements.”” The duty on the state cannot be invoked
directly in domestic legal forums so the challenge with ESCRs is to encourage
governments to give them content and thereby concrete legal relevance; some
governments are simply ambivalent to do s0*® even though arguably, “human rights
most urgently need asserting and defending, both theoretically and practically, where
they are most denied.”®!

In 1950, the General Assembly adopted a resolution emphasizing the
interdependence of all human rights and called on the UN Commission on Human
Rights to adopt a single convention that would be legally binding on ratifying
States.®” However, under the influence of Western States in the following year, the
Commission reversed its decision and created the twin covenants for civil and
political rights (ICCPR) and for social, economic, and cultural rights (ICESR). The

7 Some advocate the full recognition of socio-economic rights but reject the view of a hierarchy. See

discussion in Gosselin v. Quebec (Attorney General) [2002] 4 S.C.R. 429 [Gosselin (SCO)). In
Gosselin the court offers four main problems with social and economic rights. Since they are
programmatic, they 1) do not provide for full benefits for those who participate in the program; 2) the
design of the programs was not tailored in such a way as to ensure that there would always be
programs available to those who want to participate; 3) the implementation of the programs present
still more hurdles to overcome; 4) th