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A m o n g  the m o s t  d i s t u r b i n g  a s p e c t s  o f  v e r y  e a r l y  l a w  ar e  the g l i m p s e s  

w e  s o m e t i m e s  r e c e i v e  o f  a r e m o t e  and, b y  c i v i l i s e d  st a n d a r d s ,  sa v a g e  time, 

the p e r i o d  t h a t  G e o r g e s  S i m e n o n  o n c e  r e f e r r e d  to a s  " b y g o n e  e p o c h s  of 

life in th e  f o r e s t s . I t  is l a r g e l y  b e c a u s e  o f  t h e s e  s p e c t r e s  f r o m  the 

p a s t  that t h e r e  is a r e l u c t a n c e  to a c c e p t  e v i d e n c e  o f  p r a c t i c e s  w e  u n d e r 

s t a n d a b l y  abhor. R u d o l p h  H u e b n e r ,  w r i t i n g  b e f o r e  m u c h  a n t h r o p o l o g y  h a d  

s o f t e n e d  o u r  r e a c t i o n s ,  s h u d d e r e d  a t  the " c o l d - b l o o d e d  a n d  b r u t a l  c h a r a c t e r "

o f  b r i d e - p u r c h a s e , w h i c h  h e  t h o u g h t  a p p e a r e d  n o w h e r e  in " m o r e  r e p u l s i v e
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form t h a n  in s o m e  o f  th e  A n g l o - S a x o n  laws." E v i d e n c e  of th e  a b d u c t i o n  of 

w o m e n  h a s  i n s p i r e d  s i m i l a r  r e v u l s i o n ,  a l t h o u g h  in t h i s  case, th e  A n g l o -  

S a x o n  c o d e s  a r e  no t  a l o n e  in t h eir e x p l i c i t n e s s .  A s  is t h e  c a s e  w i t h  all 

p o i n t s  o f  p r i m i t i v e  law, the c h a l l e n g e  lies in u n d e r s t a n d i n g  its cont e x t ,  

a n d  in m a t t e r s  of such r u d i m e n t a r y  c o n c e r n  as m a t i n g ,  we h a v e  a l s o  to a l l o w  

for s o c i o - b i o l o g i c a l  f a c t o r s  w h i c h  in m o r e  s o p h i s t i c a t e d  l e g a l  s y s t e m s  are 

less s h o c k i n g l y  ob t r u s i v e .

M a r i t a l  u n i o n  is o n e  o f  the f o u n d a t i o n a l  i n s t i t u t i o n s  o f  society, a n d  

w h e r e  so p o w e r f u l  an i n s t i n c t  a s  the se x u a l  d r i v e  is c o n c e r n e d ,  the v e r y  

e a r l i e s t  laws c a n  b e  a s s u m e d  to c o n t a i n  m e a s u r e s  to r e g u l a t e  a n d  c o n t r o l  

its m o r e  d i s t u r b i n g  a s p e c t s ,  a n  a s s u m p t i o n  s u p p o r t e d  b y  the f a c t  that in 

O l d  E n g l i s h  a n d  O l d  H i g h  G e r m a n ,  on e  w o r d  stood for b o t h  l a w  a n d  m a rriage,
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~w and e, respectively. Furthermore, this need to control and regularise 

sexual cravings extends to all societies. Thus it is accurate to say that 

we a re dealing with "barbaric" law, since that adjective qualifies the 

kind of law we are talking about and does not confine it to any particular 

group, barbarian or civilised. Indeed, it is crucial to the understanding 

o f this law to be awa r e that it knows no frontier of time, place, or people, 

but exists always, latent or visible, as circumstances are propitious or 

hostile to the well-being of human communities. Wh e re it is most visible, 

we should e xpect to find either a s ociety in which the superstructures of 

the law have broken down, or one in which laws are very rudimentary. The 

examples in this paper, taken from the Leges Barbarorum, fall into the 

latter category. Their focus is on the free segments of society, since that 

is where we can expect to find fewest impediment s to the operation of any 

general principles we may uncover. ~bduction, like rape and adultery, 

could, of course, cut across class lines, and in these cases spec ial penalties 

were applied, such as loss of status or even death for a free individual 

willingly involved or, in the case of initiative on the part of a slave or 

other se rvile person, emasculation or los s of life.
3 

As we might expect, evidence is not abundant on matters we would like 

to trace back to the very origin of law, although many distinguished 

scholars from a variety of disciplines have in th e past subscribed to the 

belief that (to quote one), "among savage and primitive tribes and in the 

early stages of our own nations, capture led to the greatest number of 

marital unions.,,4 Perhaps the most enthusiastic of this group was the 

nineteenth-century German scholar, Dargun, who combined the new ethnographic 

material of the classical anthropologists (he was much influenced by 

Mc Lennan) with early mediaeval legal and l i terary sources to support his 

thesis that in prehistoric times, raubehe, marriage-by-abduction, was the 

original form o f marital union. Other writers coming out of Darwin's cent

ury saw an evolutionary development from savage promiscuity to civilised 

monogamy, bride-capture being popularly, but not necessarily logically, 

associated with the former. And many women still see their history in 

eVOlutionary t erms of increasing freedom, abduction being judged as one of 

the earliest and crudest of their degradations. Twentieth-century anthro

pologists like Raymond Firth and Robert Lowie, however, have warned against 

those "sadistic and romantic impulses" which tempt us to exaggerate the 

incidence and nature of this form of union.
5 

The controversy need not 



c o n c e r n  us unduly, s i n c e  we are far r e m o v e d  fr o m  p r e - h i s t o r i c  p r a c t i c e  by

the t i m e  laws are w r i t t e n  d own, b u t  the w a r n i n g  is a u s e f u l  r e m i n d e r  o f  the

c o l o u r i n g  o f  e v i d e n c e  we c a n  expect. The m o n k s  o f  Kiev, for e x a mple, to

w h o m  w e  o we s o m e  v i v i d  p i c t u r e s  o f  p r i m i t i v e  R u s s i a n  life, s peak w i t h  h o r r o r

o f  t h o s e  S l a v i c  t r i b e s  w h o  l i v e d  in the f o r e s t  "like w i l d  b e a s t s "  a n d  h ad

n o  m a r r i a g e s ,  " s i m p l y  f e s t i v a l s  a m o n g  the v i l l a g e s "  w i t h  "games, d a n c i n g

a n d  a l l  o t h e r  d e v i l i s h  a m u s e m e n t s "  at w h i c h  the m e n  " c a r r i e d  o ff w i v e s  for

t h e m s e l v e s . "  We s h o u l d  n o t  a s s u m e  the worst, h o w e v e r ,  s ince the c h r o n i c l e r

a d d s  that " e a c h  to o k  a n y  w o m a n  w i t h  whom he had reached  an u n d e r s ta n d in g "

(my e m p h a s i s ) .  A n d  we k n o w  f r o m  o t h e r  sou r c e s  that t here w e r e  formal, p a g a n
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m a r r i a g e  c e r e m o n i e s  b y  the w a t e r ' s  edge.

T h o u g h  l e s s  c o l o u r f u l  a n d  m o r e  ch a l l e n g i n g ,  the e a r l y  l a w  c o d e s  are 

n o w  b e i n g  m i n e d  for m o r e - o r - l e s s  c o h e r e n t  p i c t u r e s  o f  e a r l y  m e d i a e v a l  

m a r r i a g e  p r a c t i c e s ,  a n d  t h e i r  t r e a t m e n t  o f  a b d u c t i o n  s h e d s  a g r e a t  d e a l  of 

l i g h t  o n  r e g u l a r  p r o c e d u r e s  as w e l l  as i l l u m i n a t i n g  e v e r y d a y  r e l a t i o n s  b e 

t w e e n  the sexes. In the legal e v i d e n c e  w e  s hall c o n s i d e r ,  a b d u c t i o n  is 

a l w a y s  c o n n e c t e d  w i t h  s e x u a l  u n i o n  o r  i n t e n t  thereto, p h y s i c a l  a t t r a c t i o n ,  

g r e e d  or a m b i t i o n ,  s e v e r a l l y  o r  t o g e t h e r ,  p r o v i d i n g  m o t i v a t i o n .  A s  in other, 

n o n - E u r o p e a n  p r i m i t i v e  law, a b d u c t i o n  is c l e a r l y  d i s t i n g u i s h e d  f r o m  rape, 

c o n t r a r y  to M a i t l a n d ' s  s u r m i s e  t h a t  th e  tw o  w e r e  c o n f u s e d  " in the v e r y  e a r l y  

d a y s . "  T h e  p e n a l t i e s  a r e  n e a r l y  a l w a y s  v e r y  d i f f e r e n t ,  a l t h o u g h  a r i s t o c r a t i c  

c l a s s  i n t e r e s t  may, as I s h a l l  s u g gest, a c c o u n t  for some e x c e p t i o n a l l y  

h e a v y  fines. M o r e o v e r ,  t he t e r m i n o l o g y  is u s u a l l y  q u i t e  d i s t i n c t ,  a l t h o u g h  

l a t e r  m e d i a e v a l  sc r i b e s ,  a s  L i e b e r m a n n  p o i n t e d  o u t  for E n g l a n d ,  " u n f a m i l i a r  

w i t h  a n  o u t - m o d e d  c u s t o m  a n d  t r a n s l a t i n g  into L a t i n  l o n g - f o r g o t t e n  t erms," 

d i d  c o n f u s e  the t w o . 7 A  p r e l i m i n a r y  s u r v e y  o f  the E n g l i s h  cod e s ,  w h i c h  a re 

a m o n g  the l e a s t  c o n t a m i n a t e d  b y  R o m a n  la w  a n d  p r o v i d e  us w i t h  a secure b o d y  

o f  texts, w i l l  i l l u s t r a t e  t he b a s i c  p o s i t i o n  t a k e n  by b a r b a r i c  law in 

g e n e r a l  t o w a r d s  a b d u c t i o n ,  nam e l y ,  that it is n o t  lawful, b u t  that lawful 

u n i o n s  c o u l d  r e s u l t  if c e r t a i n  c o n d i t i o n s  w e r e  met.

We h a v e  t h r e e  p a s s a g e s  to c o n s i d e r ,  r a n g i n g  from the s i x t h  c e n t u r y  to

the e l e v e n t h ,  the f u l l e s t  t r e a t m e n t  o c c u r r i n g  in the e a r l i e s t  code,

A e t h e l b e r h t 's o f  Kent, w h e r e  w e  f i n d  m a r r i a g e  b y  a b d u c t i o n  l e g a l l y  reco g -
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n i s e d  o n c e  c e r t a i n  p a y m e n t s  h a v e  b e e n  made. The r e l e v a n t  c l a u s e s  are:

If a  m a n  f o r c i b l y  c a r r i e s  o f f  a mai d e n ,  he s h a l l  p a y  50 s h i l l i n g s  

to t he p e r s o n  w h o  p o s s e s s e s  r i g h t  of g u a r d i a n s h i p  o v e r  he r  a n d  

a f t e r w a r d s  b u y  his c o n s e n t  [to the u n i o n ] .



If she is a l r e a d y  b e t r o t h e d  b y  b r i d e - p r i c e  to a n o t h e r  man,

20 s h i l l i n g s  shall be p a i d  as c o m p e n s a t i o n  [in a d d i t i o n  to the 

o t h e r  f i n e s ] .

If she b e c o m e s  r e t u r n e d  [Gif gsengang gew eorSe^] , 35 s h i l l i n g s  

s h a l l  b e  p a i d  to the g u a r d i a n  a nd 15 s h i l l i n g s  t o  t h e  king.

T h e r e  is no t a l k  of r e q u i r i n g  her return. The sums i n v o l v e d  a r e  m o r e  c o m 

p e n s a t o r y  t h a n  p u n i t i v e ,  the m a j o r  fine, 50 s h illings, b e i n g  a q u a r t e r  of
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th e  K e n t i s h  f r e e m a n ' s  w e r g i l d  or m a n p r i c e  (following S e e b o h m ' s  c a l c u l a t i o n ) ;  

an d  the l i t e r a l  t r a n s l a t i o n  of the p h r a s e  " G if  g$ngang geweor5ej}" leaves 

o p e n  the q u e s t i o n  o f  h o w  or w h y  she c omes b a c k  (a p o s s e  o f  m a l e  relatives, 

for example, m i g h t  w e l l  o v e r t a k e  the a b ductor). F i n ally, the t e r m i n o l o g y  

do e s  n o t  c o n f u s e  a b d u c t i o n  wi t h  rape. The v e r b  to r a p e  is "nydnaeman," 

u s e d  in A e t h e l r e d ' s  s i x t h  code a nd C n u t ' s  second, w h i l e  t h e  v e r b  u s e d  h e r e  

an d  l a t e r  b y  C nut, is "n yd nim an," to abduct. C n u t ' s  p e n a l t y  fo r  rape, 

r e p e a t e d  in the s o - c a l l e d  L a w s  o f  W i l l i a m  I, w a s  the m a n ' s  w e r g i l d  which, 

as we h a v e  seen, w o u l d  ha v e  b e e n  four t imes A e t h e l b e r h t 's f i n e  for abdu c t i o n .  

The t r a d i t i o n a l  p e n a l t y ,  h o wever, as B r acton, a p p r o v i n g ,  r e m i n d s  us, w as 

c a s t r a t i o n  a n d  b l i n d i n g ,  a b r u t a l  p u n i s h m e n t  r e s e r v e d  for c a s e s  d e  ra p tu  

v i r g in u m , r a p e  o f  v i r g i n s ,  in B r a c t o n ' s  time (thirteenth c e n t u r y ) ,  b u t  

c o n c e i v a b l y  the m o r e  p o p u l a r  a l t e r n a t i v e  in ear l i e r  centuries.'*"'*'

T h r e e  c e n t u r i e s  on, in the late n i n t h  century, A l f r e d ' s  l a w  d e a l i n g  

w i t h  the a b d u c t i o n  o f  a nun f r o m  h e r  n u n n e r y  (a m a t t e r  o f  w i d e s p r e a d  c o n 

cern in e a r l y  m e d i a e v a l  laws), a l t h o u g h  it is p r i m a r i l y  c o n c e r n e d  w i t h  

p e n a l i s i n g  the nun, n e v e r t h e l e s s  implies that a p e r m a n e n t  r e l a t i o n s h i p  and 

l e g i t i m a t e  u n i o n  c o u l d  r e s u l t  from a b d u c t i o n  w h e r e  l egal i m p e d i m e n t s  did 

n o t  exist. T h e  r e l e v a n t  c l a u s e s  are:

If a n y o n e  t akes a nu n  f r o m  a n u n n e r y  w i t h o u t  the p e r m i s s i o n  of 

the k i n g  or b ishop, he shall p a y  120 shillings, h a l f  to the 

king, a n d  h a l f  to the b i s h o p  or lord of the c h u r c h  u n d e r  w h o s e  

c h a r g e  she is.

If she lives long e r  than her a b d u c t o r ,  she shall i n h e r i t  n o t h i n g  

o f  hi s  prope r t y .

If she b e a r s  a c h i l d  it shall inh e r i t  n o  m o r e  t h a n  its mother.



If h e r  c h i l d  is slain, the s h a r e  of the w e r g i l d  d u e  to the 

m o t h e r ' s  k i n d r e d  s h all be p a i d  to the king, b u t  the f a t h e r ' s  

k i n d r e d  shall be p a i d  the i r  d u e  share.

A l t h o u g h  the nun is b e i n g  c o n d e m n e d  h r r e  for a b a n d o n i n g  her p r o f e s s i o n  w i t h 

o u t  p e r m i s s i o n ,  we h a v e  no h a r d  line a b o u t  h e r  h a v i n g  to be r e t u r n e d  (as 

s o m e  o f  the E u r o p e a n  c o des d e m a n d ) ,  a n d  t h e r e  is no s u g g e s t i o n  of rape, 

th e  v e r b  "aleRdan" b e i n g  g e n t l e r  t h a n  A e t h e l b e r h t ' s "n yd nim an," c o l l u s i o n  b e i n g  

p o s s i b l e  in e i t h e r  case. F i n a l l y ,  d e s p i t e  the r u l i n g  that a n y  c h i l d r e n  will

n o t  b e  a l l o w e d  to i n h e r i t  t h e i r  f a t h e r ' s  p r o p e r t y ,  t h e y  n e v e r t h e l e s s  r e c e i v e
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l e g a l  r e c o g n i t i o n  in their r i g h t  to wergi l d .

T h e  t h i r d  an d  final p i e c e  of e v i d e n c e  f r o m  E n g l a n d  o c c u r s  in a s e c t i o n  

o f  C n u t ' s  l a w s  d e a l i n g  w i t h  w i d ows, a n o t h e r  g r o u p  f r e q u e n t l y  s i n g l e d  o u t  

for p a r t i c u l a r  t r e a t m e n t  in e a r l y  c o d e s  of law. A m o n g  t h e  c l a u s e s  l e v y i n g  

p e n a l t i e s  for r e - m a r r y i n g  w i t h i n  the s t a t u t o r y  o n e - y e a r  p e r i o d  of m o u r n i n g ,  

w e  f i n d  th e  following:

A n d  e v e n  if she w a s  m a r r i e d  b y  f o r c e  [neadnuman = nydnim an] she 

is to f o r f e i t  t h ose p o s s e s s i o n s  [she h a d  r e c e i v e d  t h r o u g h  her 

f o r m e r  husband] u n l e s s  she w i s h e s  to l e ave the m a n  a n d  r e t u r n  

h o m e  a n d  n e v e r  a f t e r w a r d s  b e c o m e  his.

A s  in t h e  p r e v i o u s  two cases, the p o s s i b i l i t y  o f  l e g i t i m a t e  u n i o n  a r i s i n g

f r o m  a b d u c t i o n  is c l e a r l y  r e c o g n i s e d . ^

N o w h e r e  in the E u r o p e a n  c o d e s  is m a r r i a g e  b y  a b d u c t i o n  d e n i e d  v a l i d i t y ,

a l t h o u g h  the V i s i g o t h s ,  a l r e a d y  in p r o c e s s  o f  d e t r i b a l i s i n g  t h e i r  law,

d e n i e d  a n y  a u to m a t ic  r i g h t  of m a r r i a g e  to the a b d uctor. D a rgun, n o t i n g  b o t h

t h e  f r e q u e n c y  a n d  the m a n n e r  o f  use of such p h r a s e s  as "whether b y  for c e

o r  w i t h  h e r  conse n t "  (aut v i o l e n t e r  a u t  ea c o n s e n t i e n t e )  a r g u e d  t h a t  the

w o r d i n g  i m p l i e d  a d e e p l y - r o o t e d  tr i b a l  c u s tom, a l b e i t  o n e  u n d e r g o i n g  c h a n g e
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a s  R o m a n  l a w  an d  the C h r i s t i a n  c h u r c h  m a d e  t h e i r  i n f l u e n c e  felt. In 

the o r d i n a r y  run o f  cases, as in A e t h e l b e r h t ' s  code, the o f f e n c e  c o u l d  b e  

c o m p o u n d e d  fo r  a n d  the u n i o n  regul arir-ed b y  b r i d e - p r i c e  paym e n t .  Th e  

s u m s  i n v o l v e d ,  however, n o t  o n l y  v a r y  w i t h  t r i b a l  c u s t o m  a n d  the s t age o f  

its l e g a l  d e v e l o p m e n t ,  b u t  o f t e n  r e f l c c t  s p e c i a l  local c i r c u m s t a n c e s ,  such 

a s  the p o w e r  o f  a tr i b a l  ruler, or the p r e s s u r e s ,  in some areas, o f  a 

s t i l l - n o v e l  C h r i s t i a n  c h urch, o r  even —  to j u d g e  b y  some e x c e s s i v e l y  h e a v y  

p e n a l t i e s  —  th e  inf l u e n c e  o f  w e a l t h y  f a m i l i e s  a n x i o u s  to p r o t e c t  t h e i r



p r o p e r t y  f r o m  a d v e n t u r e r s .  In r e s p e c t  of this last c i r c u m s t a n c e ,  I have 

f o u n d  no t r a c e  o f  s o - c a l l e d  p r i m i t i v e  c o m m u n i s m  in e a r l y  law, nor in 

r e p u t a b l e  a n t h r o p o l o g i c a l  studies, nor in p e r s o n a l  e x p e r i e n c e  of A f r i c a n  

tri b a l  life. O n  the con t r a r y ,  w h a t  d i s t i n g u i s h e s  b a r b a r i c  l a w  in this 

r e s p e c t  is its f r a n k  a c c e p t a n c e  o f  the i n e q u a l i t i e s  of p r o p e r t y  a n d  class, 

the B a v a r i a n  Code, for example, g o i n g  so far as to n a m e  the l e a d i n g  families, 

the Hosi, F a g a n a ,  et a l  . ,  w h o  w e r e  to h a v e  s p e c i a l  p r o t e c t i o n  a f t e r  the 

D u k e  s .

It is n o t  surpr i s i n g ,  theref o r e ,  to find in s e v e n t h -  a n d  e i g h t - c e n t u r y  

L o m b a r d  law, that ta k i n g  a w o m a n  b y  force cost the a b d u c t o r  a fine o f  900 

s h i l l i n g s ,  t r i p l e  the w e r g i l d  of the l a n d h o l d i n g  class, 450 s h i l l i n g s  

g o i n g  to the k i n g  a n d  450 s h i l l i n g s  g o ing to the g i r l ' s  p a r e n t s ,  a f t e r  

w h i c h  m a r r i a g e  a r r a n g e m e n t s  cou l d  b e  m a d e  if b o t h  p a r t i e s  w i s h e d  it. If 

the girl, b u t  no t  h e r  paren t s ,  h a d  g i v e n  consent, the a b d u c t o r  h a d  to pa y

20 s h i l l i n g s  for "ill e g a l  i n t e r c o u r s e "  ("anaqrip")  a n d  20 s h i l l i n g s  "to 

a v e r t  the feud," a r e m i n d e r  t h a t  n o t  all a b d u c t i o n s  led to h a p p y  endings. 

N e g o t i a t i o n s  for m a r r i a g e  w o u l d  t h e n  h a v e  to b e  u n d e r t a k e n ,  the c o o l i n g -  

of f  p e r i o d  h a v i n g  c o s t  the a b d u c t o r  40 s h i l lings, o n e - t e n t h  the b r i d e p r i c e  

("mundiurn") o f  the L o m b a r d - i n f l u e n c e d  A l a m a n n i c  code (we do no t  h a v e  that 

i n f o r m a t i o n  d i r e c t l y  f r o m  the L o m b a r d  c o d e ) , an d  r e m i n i s c e n t  of the o n e -  

t e n t h  d o w n p a y m e n t  o f  a w e r g i l d  ( " h e a 1sfang") to f e n d  o f f  th e  f e u d  in A n g l o -  

S a x o n  law. T h e  same a m o u n t  w a s  du e  to the father in e a r l y  A l a m a n n i c  law, 

s h o u l d  he d e m a n d  his d a u g h t e r  b a c k  b e f o r e  a l l o w i n g  m a r r i a g e  n e g o t i a t i o n s .

In the r o u g h l y  c o n t e m p o r a r y  B a v a r i a n  code, h o w e v e r ,  in a d d i t i o n  to th e  40 

s h i l l i n g s  for t h e  pare n t s ,  40 s h i l l i n g s  h a d  to be p a i d  into the " p u b l i c  

t r e a s u r y , p r e s u m a b l y  r e f l e c t i n g  the l o n g - e s t a b l i s h e d  p o w e r  of the 

B a v a r i a n  dukes. "Mu n d i u m "  is not d i s c u s s e d  in the latter case, no r  do we 

o f t e n  ge t  a p r e c i s e  figure for it, s i n c e  it m u s t  h a v e  b e e n  a m a t t e r  for 

n e g o t i a t i o n ,  b u t  w h e t h e r  m e n t i o n e d  or not, it a p p e a r s  to h a v e  b e e n  c r u c i a l  

to the full l e g a l i t y  o f  a n y  e a r l y  m e d i a e v a l  m a r riage.

A g la n c e  a t  some o f  t h e  d i s a b i l i t i e s  a r i s i n g  from l a c k  o f  g u a r d i a n s h i p  

r i g h t s  o v e r  t h e  woman, which i s  the  i n i t i a l  s i t u a t i o n  f o l lo w in g  on a b d u c t i o n ,  

w i l l  d r a m a t i s e  th e  exposed  p o s i t i o n  o f  c o u p le s  n o t  f o r m a l l y  j o in e d  t o g e t h e r .  

In  R o t h a i r ' s  s e v e n th - c e n t u r y  Lombard law, i n  t h e  e v e n t  o f  h i s  w i f e ' s  

d e a th  such a husband  had no r i g h t s  o v e r  h i s  w i f e ' s  p r o p e r t y ,  and he co u ld  

be l i a b l e  t o  pay h e r  w e r g i ld  t o  h e r  k i n .  In  Alamannic law ( e a r l y  e ig h t h  

c e n tu ry )  he was a l s o  l i a b l e  f o r  th e  w e r g i ld s  o f  any o f  t h e i r  c h i l d r e n  who



m i g h t  die, for t h e y  w e r e  not l e g a l l y  his, e v e n  t h o u g h  he had s i red an d

s u c c o u r e d  them. In s i m i l a r  vein, if a m a n  a b d u c t e d  a n o t h e r ' s  w i f e  w i t h o u t

p a y i n g  the h u s b a n d  the same s u m  (400 shillings) that w o u l d  h a v e  p u r c h a s e d

h e r  " m u n d l u m "  f r o m  her father, t h e n  a n y  c h i l d r e n  he m i g h t  h a v e  b y  he r  l e g a l l y

belonged to the first h u s b a n d . T o  explain such cold attitudes, we have to

a c c e p t  V i n o g r a d o f f 's s t r e n u o u s l y  a r g u e d  t h e s i s  that " m a r r i a g e  is a f o r m  o f
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t h e  l a w  o f  p r o p e r t y , "  a n d  t h a t  the m a n y  r u l e s  a n d  r i t u a l s  s u r r o u n d i n g  its 

i n c e p t i o n  a n d  c o n t i n u a n c e  r e l a t e  f u n d a m e n t a l l y  no t  to love a n d  a f f e c t i o n  

b u t  to the s e c u r i t y  o f  the c o m m u n i t y ' s  h u m a n  r e s o u r c e s  a n d  to the o r d e r l y  

d e v o l u t i o n  of p r o p e r t y .  The e s s e n t i a l  p o s i t i o n  of the law o n  a b d u c t i o n  then, 

a s  lat e r ,  w a s  that this p a r t i c u l a r  a v e n u e  to m a r i t a l  union, w h i l e  it m i g h t  

p r o d u c e  a n e w  h o u s e h o l d  a n d  f a m i l y  unit, e v e n  a m a r r i a g e  b l e s s e d  b y  the 

ch u r c h ,  c o uld no t  g u a r a n t e e  the c o u p l e ' s  p r o p e r t y  or o t h e r  legal rights.

W i t h i n  t h i s  g e n e r a l  f r a m e w o r k ,  the r e  w e r e  s p e c i a l  c a t e g o r i e s  of w o m e n  

w h o s e  a b d u c t i o n  e n t a i l e d  e x t r a  p e n a l t i e s .  T w o  g r o u p s  c o n s i d e r e d  p a r t i c u l a r l y  

v u l n e r a b l e  w e r e  w i d o w s  an d  nuns. W i d o w s  a r e  f r e q u e n t l y  b r a c k e t e d  w i t h  u n 

m a r r i e d  g i r l s  in the laws, b u t  w e r e  o b v i o u s l y  c o n s i d e r e d  m o r e  e x p o s e d  in 

t h i s  c o n n e c t i o n .  In a d d i t i o n  to the t e m p o r a r y  v o i d  l e f t  b y  the loss of he r  

"m u n d i u m "  h o l d e r ,  a w i d o w ,  e s p e c i a l l y  o n e  w i t h  n o b l e  o r  r o y a l  c o n n e c t i o n s ,  

w o u l d  b e  v e r y  t e m p t i n g  to an a b d u c t o r  b e c a u s e  of p r o p e r t y  g i v e n  h e r  b y  he r  

hu s b a n d ,  such a s  the m o r n i n g  g i f t  a n d  th e  m a r r i a q e  p o r t i o n  (jneta in L o m b a r d  

law). H o w e v e r ,  n o t  a l l  w i d o w s '  a b d u c t i o n s  a r e  to be e x p l a i n e d  b y  d o w e r  o r  

o t h e r  p e r s o n a l  p r o p e r t y  s u c h  as t r i g g e r e d  the f a m o u s  a b d u c t i o n  o f  E l e a n o r  

o f A q u i t a i n e .  B a v a r i a n  law, for exam p l e ,  s i n g l e s  o u t  w i d o w s  who, b u r d e n e d  

w i t h  c h i l d r e n ,  fell v i c t i m  to a b d u c t i o n  b e c a u s e  o f  p o v e r t y ,  the c o m p o s i t i o n

in such c a s e s  b e i n g  d o u b l e  t h a t  for a b d u c t i n g  a v i r g i n  (2 x 40 shillings) p l u s
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the 40 s h i l l i n g s  fine to t h e  p u b l i c  t r e asury. The a b d u c t i o n  of n u n s  c o uld 

a l s o  b e  t r i g g e r e d  b y  g r e e d  for t h e i r  p r o p e r t y  w h i c h  m i g h t  o t h e r w i s e  b e  lost 

to th e  c h urch; b u t  it c o u l d  a l s o  be the w a y  o f  e s c a p e  f r o m  an i l l - c o n s i d e r e d  

c o m m i t m e n t  to a p r o f e s s i o n  no lo n g e r  d e s i r e d .  C h r i s t i a n  k i n g s  like A l f r e d ,  

as we h a v e  seen, d e a l t  h a r s h l y  w i t h  t h ese cases, b u t  the L o m b a r d  king, 

L i u t p r a n d ,  a c e n t u r y  a n d  a h a l f  e a r l i e r  in 723, a r g u i n g  t h a t  si m p l e  d o n n i n g  

o f  h e r  g a r b  c o m n i t t e d  a n u n  to h e r  p r o f e s s i o n  e v e n  b e f o r e  c o n s e c r a t i o n ,  

l e v i e d  e v e n  h a r s h e r  p e n a l t i e s  a g a i n s t  h e r  a n d  a n y  w h o  m i g h t  h a v e  c o n n i v e d  

a t h e r  escape. H e r  g u a r d i a n  w a s  l i a b l e  to p a y  hi s  w e r g i l d ,  the n u n  

s u f f e r e d  p e r s o n a l  c o n s t r a i n t  at the d i s c r e t i o n  of the king an d  loss of all 

h e r  p r o p e r t y ,  w h i l e  he r  a b d u c t o r  f a c e d  a n  a d d i t i o n a l  100 s h i l l i n g s  to the



a l r e a d y  s t a g g e r i n g  9 00 s h i l l i n g s  f i n e  for o r d i n a r y  a b d u c t i o n  in t h e s e  laws. 

T h i s  m a y  be a n  i n s t a n c e  o f  r o y a l  zeal b e i n g  e n l i s t e d  a g a i n s t  t h o s e  r i c h  

n o b l e s  w h o m  P r o f e s s o r  J a c k  G o o d y  ha s  r e c e n t l y  s i n g l e d  o u t  as l e a d i n g  the 

o p p o s i t i o n  to a g r e e d y  c hurch. F i n a l l y ,  the i n f l u e n c e  of the B o n i f a c i a n  

r e f o r m  o f  th e  B a v a r i a n  c h u r c h  has b e e n  s e e n  in the te x t  d e a l i n g  w i t h  this 

o f f e n c e  in the B a v a r i a n  code: "We k n o w  t h a t  the a b d u c t i o n  o f  a n o t h e r ' s  

b e t r o t h e d  is a p u n i s h a b l e  crime: h o w  m u c h  m o r e  p u n i s h a b l e  is a c r i m e  w h i c h  

u s u r p s  the b e t r o t h e d  o f  C h r i s t . "  If the a b d u c t o r  f a i l e d  to r e t u r n  the nun 

a n d  p a y  he r  c o n v e n t  d o u b l e  the c o m p o s i t i o n  n o r m a l l y  l e v i e d  for a b d u c t i o n  o f

a b e t r o t h e d  w o m a n  (2 x 80 s h i l l i n g s ) , he w a s  to b e  e x p e l l e d  f r o m  the
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p r o v i n c e .

Th e  m o s t  o b v i o u s  c a t e g o r i e s  o f  w o m e n  w h o s e  a b d u c t i o n  c a r r i e d  i n c r e a s e d

p e n a l t i e s  w e r e  t h o s e  a l r e a d y  b e t r o t h e d  or m a rried. As in the c a s e  o f  some

nuns, a b d u c t i o n  o f  b e t r o t h e d  w o m e n  m i g h t  w e l l  b e  the e a s i e s t  w a y  o u t  o f  an

u n w a n t e d  c o m m i t m e n t .  M o d e r n  l a w s u i t s  for b r e a c h  o f  pr o m i s e ,  t h o u g h  far

less f r e q u e n t  t h a n  t h e y  u s e d  to be, a r e  a r e m i n d e r  o f  the s e r i o u s  n a t u r e  o f

f o r m a l  b e t r o t h a l  in t imes past. Bu t  in the e a r l y  laws the i n j u r e d  p a r t y  is

m o s t  f r e q u e n t l y  th e  man, since, as p r o s p e c t i v e  groom, he w o u l d  a l r e a d y  h a v e

i n c u r r e d  c o n s i d e r a b l e  e x p ense, p l e d g e  m o n e y  a n d  b r i d e p r i c e  i n s t a l m e n t s ,  for

e x a m p l e ,  w h i c h  he w o u l d  n e e d  to re c o v e r .  Thus, in R o t h a i r ' s  (Lombard) laws,

if the girl w e n t  w i l l i n g l y ,  h er a b d u c t o r ,  in a d d i t i o n  to the u s u a l  p a y m e n t s

for ill e g a l  i n t e r c o u r s e  a n d  a v o i d a n c e  o f  feud, o w e d  the i n j u r e d  m a n  d o u b l e

the m a r r i a g e  p o r t i o n  a g r e e d  a t  h er b e t r o t h a l ,  b e f o r e  he c o u l d  a c q u i r e  he r

"m undium." If a g i r l ' s  f a m i l y  c o n n i v e d  at such an a b duction, w i t h  or

w i t h o u t  h e r  c o n s e n t ,  then they ha d  to p a y  the d o u b l e  p o r tion. In V i s i g o t h i c

law, it wa s  q u a d r u p l e .  In A e t h e l b e r h t 's laws 20 s h i l l i n g s  c o m p e n s a t i o n  h a d
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to be p a i d  to the j i l t e d  man. In the case o f  w i f e  a b d u c t o r s ,  th e y  were 

fo r t u n a t e  w h o  l i v e d  to pay, since k i l l i n g  a n  a d u l t e r e r  wa s  o n e  o f  t he w e l l -  

k n o w n  e x c e p t i o n s  to the l aw o f  the feud, a n d  it c a n n o t  a l w a y s  h a v e  b e e n  

e a s y  to d i s t i n g u i s h  b e t w e e n  w i f e  a b d u c t i o n  an d  adult e r y .  Th e  o n e  m u s t  

o f t e n  h a v e  led to the o t h e r .  S ince the laws g e n e r a l l y  c o n d o n e d  k i l l i n g  

such o f f e n d e r s  (the w i f e  included, if the coup l e  w e r e  caug h t  in f l a g r a n t e ) , 

the a l t e r n a t i v e  fines, not s u r p r i s i n g l y ,  w e r e  o f  the o r d e r  o f  w e r g i l d s  or 

gr e ater. In the Lex S a l i c a  , the fine e q u a l l e d  the w e r g i l d  o f  a Frank,

200 s h illings, as c o m p a r e d  w i t h  6 2 J s h i l l i n g s  in o r d i n a r y  c a s e s  of 

a b d u c t i o n .  In the later ( eighth-century) A l a m a n n i c  code, it w a s  mo r e  than 

d o u b l e  the w e r g i l d  o f  a n o n - l a n d h o l d i n g  freeman, 400 s h i l l i n g s  c o m p a r e d



w i t h  160 s h i l lings. A b d u c t o r s  of b e t r o t h e d  women, h o w e v e r ,  w e r e  o f t e n

t r e a t e d  e v e r y  bi t  as h a r s h l y  as a b d u c t o r s  o f  m a r r i e d  women, b e t r o t h a l  b e i n g

r e g a r d e d  as al l  b u t  m a r r i a g e .  In V i s i g o t h i c  law, for example, the a b d u c t o r

o f  a b e t r o t h e d  w o m a n  w a s  l i a b l e  to the loss o f  al l  h i s  p r o p e r t y  or, if that

p r o v e d  i n a d e q u a t e ,  to e n s l a v e m e n t .  In the B u r g u n d i a n  code, t h ese a b d u c t o r s

w e r e  l i a b l e  to loss o f  b o t h  life a n d  pro p e r t y .  A n  u n u s u a l  f e a t u r e  o f  the

g e n t l e r  l a w s  of Kent, in w h a t  m u s t  s u r e l y  be a s u r v i v a l  o f  m o r e  p r i m i t i v e

c o n c e r n s ,  the w i f e - a b d u c t o r  h a d  to p r o c u r e  a n e w  w i f e  w i t h  h i s  o w n  m o n e y
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a n d  d e l i v e r  h e r  to the a g g r i e v e d  m a n ' s  house.

P e r h a p s  the m o s t  i n t e r e s t i n g  q u e s t i o n  a r i s i n g  f r o m  this i n v e s t i g a t i o n

is n o t  l e g a l  a t  all b u t  a p e r s o n a l  one. H a d  the w o m a n  a n y  f r e e d o m  of

ch o ice, w h a t e v e r  th e  m e a n s  b y  w h i c h  she e n t e r e d  into m a r r i a g e ?  J u d g m e n t s

h a v e  b e e n  l a r g e l y  n e g a t i v e  fo r  this e a r l y  p e r i o d ,  a n d  the a d m o n i t i o n s  of

l a w g i v e r s  a g a i n s t  the i n i q u i t y  of g i v i n g  w o m e n  to m e n  w h o m  t h e y  d i s l i k e d

h a v e  u n d e r s t a n d a b l y  b e e n  i n t e r p r e t e d  as p r o o f  of the p r a c t i c e .  T o  L i u t p r a n d ' s

" T h e r e  can b e  no w o r s e  t r e a t m e n t  than a w a r d ' s  b e i n g  f o r c e d  t o  m a r r y  a m a n

she d o e s  n o t  w a n t , "  a n d  A e t h e l r e d ' s  "A w i d o w  is to c h o o s e  w h a t  she h e r s e l f

w i l l s , "  C n u t  add e d ,  "No w i d o w  o r  maiden i s  ever to be f o r c e d  to m a r r y  a m a n
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she d i s l i k e s . "  Bu t  w a s  t h i s  a r e v o l u t i o n a r y  i n n o v a t i o n  o r  s i m p l y  p a r t  

o f  the n e v e r - e n d i n g  s t r u g g l e  to m a i n t a i n  h a r m o n y  a n d  fair d e a l i n g ,  a 

p a r t i c u l a r  d e t a i l  o f  w h i c h  h a p p e n e d  to g e t  into the laws at t h i s  p o i n t ?  We 

h a v e  a l r e a d y  n o t e d  c a s e s  w h e r e  w o m e n  c o n s e n t e d  to t h eir o w n  a b d u c t i o n ,  

f i n e s  b e i n g  d i m i n i s h e d  a p p r o p r i a t e l y ,  a n d  the r e  is some e v i d e n c e  t h a t  in 

r e g u l a r  b e t r o t h a l s  w o m e n  d i d  i n d e e d  h a v e  a sa y  in the c h o i c e  o f  mate.

In t h e  d o c u m e n t  C o n c ern in g  th e  B e t r o t h a l  o f  a Woman, we r e a d  that if 

th e  idea of m a r r y i n g  a p a r t i c u l a r  m a n  "ple a s e s  h e r  a n d  he r  k i n s m e n , "  then 

a r r a n g e m e n t s  c o u l d  g o  forw a r d .  A n d  in o n e  of th e  two s u r v i v i n g  m a r r i a g e  

c o n t r a c t s  f r o m  p r e - N o r m a n  E n g l a n d ,  the b r i d e g r o o m  g i v e s  the b r i d e - t o - b e  

a " p o u n d  o f  g o l d  to i n d u c e  h e r  to a c c c p t  hi s  sui t . "  M o n e y  can b u y  m a n y  

t h i n g s ,  g r o o m s  a s  w e l l  a s  b r i d e s  (Robin F o x  c a l l s  a d o w r y  " g r o o m - p r i c e " ) , 

an d  f r e e d o m  o f  c h o i c e  is n o n e  th e  less b e c a u s e  o f  it. T h i s  m a r r i a g e  c o n t r a c t  

c o m e s  f r o m  th e  e l e v e n t h  c e n t u r y ,  a n d  the b e t r o t h a l  t e x t  h a s  b e e n  j u d g e d  to 

b e  l a t e  a l s o .  B u t  in s u p p o r t i n g  Li.ebermann' s d a t e  (975-1030) for the 

l a t t e r  d o c u m e n t ,  D o r o t h y  W h i t e l o c k  adds, "the s t r e s s i n g  o f  th e  n e e d  that

the w o m a n  h e r s e l f  is to a c c e p t  the s u i t o r  s u g g e s t s  that it is n o t  early.

B u t  w a s  t h i s  r e a l l y  so n o v e l ?  I w o u l d  s u g g e s t  it w a s  not, no r  do I thi n k  

w e  n e e d  to c r e d i t  the c h u r c h  w i t h  b e h i n d - t h e - s c e n e s  i n n o v a t i o n  her e .  The



e a r l i e s t  p e n i t e n t i a l s  in E n g l a n d  re v e a l  a c h u r c h  f i r m l y  o n  the s i d e  o f  the 

e x i s t i n g  la w  a n d  or d e r ,  b u t  o b l i g e d ,  like e v e r y o n e  else, to c o m e  to ter m s  

w i t h  s t u b b o r n  maid e n s .  T h e o d o r e ' s  s e v e n t h - c e n t u r y  P e n i t e n t i a l , for example, 

states that if the g i r l  d i d  n o t  w i s h  to live w i t h  th e  m a n  t o  w h o m  she h a d  

b e e n  b e t r o t h e d ,  s i  non v u l t  h a b i ta r e , he s h o u l d  g o t  h i s  m o n e y  b a ck, p l u s  

o n e  third. Aga i n ,  if a m a i d e n  p e r s i s t e d  in h e r  o b s t i n a c y ,  i l i a  omnino  

r e s i s t a t , he r  f a m i l y  c o u l d  t r y  a n o t h e r  su i t o r  or, i f  sh e  w ish e d , she c o u l d  

e n t e r  a c o n v e n t . ^

C a n  we go f u r t h e r  a n d  f i n d  e v i d e n c e  o f  o t h e r  than m e r e  r e s i s t a n c e  —  

of a w o m a n  i n i t i a t i n g  c o u r t s h i p ?  In the n a t u r e  o f  things, this is h a r d e r  

to find, b u t  we h a v e  o n e  c l a u s e  in the B u r g u n d i a n  c o d e  w h i c h  s t a t e s  that 

"if a g i r l  s e eks the m a n  of he r  o w n  w i l l  an d  c o m e s  to h i s  house, an d  he ha s  

i n t e r c o u r s e  w i t h  h e r , "  he m u s t  p a y  h e r  m a r r i a g e  p r i c e  t h r e e - f o l d .  T h e  o t h e r  

w a y  round, it w o u l d  have c o s t  h i m  n i n e - f o l d . ^  Fina l l y ,  A e l f r i c ' s  s t o r y  o f  

St. J u l i a n  is a r e m i n d e r  t h a t  men, too, m i g h t  r e s i s t  f a m i l y  p r e s s u r e  to 

marry, in hi s  case a r e s i s t a n c e  w h i c h  c o n t i n u e d  into the m a r r i a g e  b e d  itself, 

where, we a r e  told, h o l y  v i s i o n s  h e l p e d  s u s t a i n  h i m  a n d  h i s  w i f e  in their 

s e l f - i m p o s e d  cha s t i t y .  P u b l i c  w i t n e s s  of e n t r y  into the m a r r i a g e  b e d  c o n 

ti n u e d  w e l l  into m o d e r n  tim e s  in c a s e s  w h e r e  it w a s  import a n t ,  as, for 

exam p l e ,  in r o y a l  f a m ilies, b u t  that, o f  course, g u a r a n t e e d  noth i n g .  P r o x i m 

ity d i d  no t  h e l p  E f f i e  w i t h  J o h n  R u s k i n ;  an d  the c h u r c h  ha s  b e e n  r i g h t  to

27
i n s i s t  o n  c o n s u m n a t i o n  a s  an e s s e n t i a l  f e a t u r e  of m a r r i a g e .

T h e  law, as a l w ays, l e a v e s  m u c h  unsaid, a n d  the o u t c o m e  o f  e a c h  i n c i d e n t

m u s t  h a v e  d e p e n d e d  o n  t h i n g s  o f  w h i c h  we h a v e  no record, for e x a m p l e ,  the

c a p a c i t y  to p a y  and the p o w e r  to c o l l e c t  fin e s  a n d  o t h e r  p a y m e n t s ,  or the

d e g r e e  of a f f e c t i o n  b e t w e e n  p a r e n t  a n d  c h i l d  which, as W i l d a  a n d  G r i m m

s u g g e s t e d ,  w o u l d  d e t e r m i n e  in p r a c t i c e  w h a t  p r o p e r t y  loss, if any, m i g h t

b e i n f l i c t e d . ^  Th e  b a r g a i n i n g  p o w e r s  of e a c h  f a m i l y  m i g h t  no t  be so v e r y

d i f f e r e n t  from today's, a l t h o u g h  we k n o w  that v i r g i n i t y  wa s  then m u c h  p r i z e d

a n d  s p e c i f i c a l l y  s a f e g u a r d e d ,  a b d u c t i o n  fines, for e x a m p l e ,  b e i n g  r e d u c e d

if the g i r l  w a s  r e t u r n e d  " u n c o r r u p t e d ." S t a t i s t i c s  w e  h a v e  none, b u t  it

is a r e a s o n a b l e  s u p p o s i t i o n  that m a r r i a g e s  b y  a b d u c t i o n  w e r e  far less

n u m e r o u s  than w h a t  w e r e  o b v i o u s l y  c o n s i d e r e d  p r o p e r  m a r r i a g e s  b y  n e g o t i a t i o n

29
b e t w e e n  k i n d r e d .  The t r e a t m e n t  o f  the a b d u c t o r  a n d  the size a n d  d i s t r i b u 

tion o f  the p a y m e n t s  n e e d e d  to l e g a l i s e  the u n i o n  a l l  p o i n t  to the 

p r e d o m i n a n t  role of the k i n d r e d  in this as in o t h e r  a s p e c t s  of b a r b a r i c  

law. T h e  k i n d r e d  set the norm, and w h a t  is n o r m a l l y  a c c e p t e d  u s u a l l y



d e t e r m i n e s  w h a t  is r i g h t  a n d  w h a t  is wrong. A n d  w h a t e v e r  th e  p r a c t i c e  b e f o r e  

r e c o r d e d  hist o r y ,  o u r  e v i d e n c e  f r o m  the o n s e t  o f  l e g a l l y - o r d e r e d  s o c i e t i e s

c l e a r l y  d e m o n s t r a t e s  t h a t  a b d u c t i o n  of w o m e n  was t h e n  c o n s i d e r e d  u n a c c e p t a b l e

30
a s  a m e a n s  to m a r r i a g e .

Th e  size o f  some o f  the fines in t h ese e a r l y  c o d e s  m a y  g i v e  a m i s l e a d 

in g  i m p r e s s i o n  t h a t  o n l y  the w e a l t h y  w o r r i e d  a b o u t  a b d u c t i o n s .  But the surge 

o f  h u m a n  a p p e t i t e s  is m a d e  u p  of m a n y  c u r r e n t s  w h i c h  ca n  d i s t u r b  the e v e n  

ten o r  of a n y  level o f ^ s o c i e t y  in u n f o r e s e e n  ways. L e g a l  s y s t e m s  a r e  b u t  

one o f  m a n ' s  m a n y  e f f o r t s  to c o n t r o l  the t u r b u l e n c e  of n a ture, a n d  the 

a b d u c t i o n  o f  w o m e n  is o n e  o f  the s e v e r a l  a s p e c t s  o f  b a r b a r i c  l a w  w h i c h  

e n a b l e  us to see s o m e  of the n a t u r a l  fo r c e s  w h i c h  c o n t i n u e  to e x e r t  t h eir 

u n c e a s i n g  p r e s s u r e  on a l l  syst e m s ,  h o w e v e r  s o p h i s t i c a t e d  or r e s p o n s i v e .

U n i v e r s i t y  of T o r o n t o
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Rechtsgeschichte Germ. Abt. 63 [1~~31 1l5),but the laws are too detailed 

and specific for u s no t to suspect that abduction was a familiar, if 

limited, occurrence in normal times, whatever. the case in time of war or 

feud, for whi ch we have little or no legal evidence. For some useful word 

studies and their inadequacy as guide" to Anglo-Saxon marriage customs, 

see A. Fischer, "Engagement, Wcddjng and Marriage in Old English" (unrub . 

diss., Basel 1981). 


