The Consolidation of the Rule of Law
in the “New Dominion”

ON 22 JULY 1904 GEORGE GEE WAS EXECUTED in Woodstock, New
Brunswick, for the murder of his cousin Millie Gee. The question of Gee’s guilt
was not necessarily in question since he had confessed to the crime. Nineteen-
year-old George Gee and eighteen-year-old Millie Gee had been “keeping
company” and George had become “much attached” to Millie, so much so that
he believed that they were husband and wife. But when Millie left George to live
with her brother-in-law, Benny Gee, George Gee was “much aggrieved” by her
desertion. Gee obtained a rifle and two bottles of rum and paid a visit to Benny
Gee’s home. Over the course of the evening, they drank and played cards. In
the early hours of 13 March 1904, in Homesville, Carleton County, shots were
heard echoing throughout the Gee residence. It was soon discovered that Millie
Gee had been shot in the stomach, and she later died after doctors had operated
on her in a desperate attempt to save her life. When George Gee was taken into
custody by Deputy-Sheriff Albion Foster, he expressed little remorse for his
actions and announced that the only thing he regretted was not shooting Millie
Gee through the heart. The jury took 45 minutes to return with a guilty verdict.
Upon hearing the jury’s decision, George Gee smiled and quipped that it was
“all he could expect.” In passing sentence on Gee, the presiding judge, Chief
Justice Tuck, stated that the jury’s finding of guilt for this “fearful crime” was
correct in light of the Crown’s evidence. If Gee, or his defence counsel, clung
to any hope that his death sentence would be commuted, Tuck quickly dashed
their aspirations: “I can hold out no hope to you of pardon [for] this foul deed.”
And the dominion cabinet, in its review of the case, concurred with Tuck’s
recommendation that Gee’s death sentence should be carried out.’

The fact that George Gee was executed should not come as a surprise. As the
authors of the impressive A History of Law in Canada, Volume Two: Law for the
New Dominion, 1867-1914 note, during this period New Brunswick (along with

1 For more on the Ceorge Gee case, see Michael Boudreau, “"He had ‘insanity in his veins".
The Execution of Ceorge Gee in New Brunswick," Acadiensis Blog, 25 January 2021, https:/
acadiensis.wordpress.com/2021/0%25/he-had-insanity-in-his-veins-the-execution-of-
george-gee-in-new-brunswick/.
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British Columbia, the North-West Territories, and the Yukon), recorded more
hangings than pardons.> Gee’s execution is a vivid example of the rule of law
and “justice” in macabre action in the early decades of the “New Dominion”
of Canada. Moreover, executions were a dramatic reminder to Canadians that
the law, whether civil or criminal, permeated their lives. Indeed, as Jim Phillips,
Philip Girard, and R. Blake Brown perceptively note, the law “was everywhere,
as both derivative of political and social change and economic transformation,
and as a contributor to them” (4). The law, in other words, became a potent
symbol of the state’s power and authority. Similarly, during the 1867 to 1914
period, as this book makes abundantly clear, the rule of law and the regulatory
state were consolidated as a cornerstone of civil society.

Phillips, Girard, and Brown are prodigious scholars in their own right, and
their collaboration on this three-volume set of the history of law in Canada
will further cement their reputations as being among the leading figures in
Canadian legal history. Indeed, when the third volume is published (tentatively
scheduled for 2025), all of these books - Volume One: Beginnings to 1866
(which appeared in 2019 and was reviewed in Acadiensis in 2020) and Volume
Two: Law for the New Dominion (reviewed here) — will collectively make an
indelible mark not only on the field of Canadian legal history but Canadian
history generally? Relying primarily on secondary literature, legal decisions,
federal and provincial statutes, and annual reports from government agencies,
Law for the New Dominion explores Canada’s three legal traditions (common
law, civil law, and Indigenous law) along with the gradual marginalization of
Indigenous law as “British justice,” and the notion of the rule of law, solidified
its prominence by the eve of the First World War. The authors also address the
important theme of the law in theory versus the law in practice, notably with
regards to Indigenous peoples and communities and how the tension between
theory and practice often had negative consequences for Indigenous peoples
and Canadians generally.

Law for the New Dominion is divided into four parts: “The Law and

»  « »  «

Legal Institutions”; “Indigenous Peoples and the New Dominion”; “Building

2 Jim Phillips, Philip Girard, and R. Blake Brown, A History of Law in Canada, Volume Two:
Law for the New Dominion, 1867-1914 (Toronto: Osgoode Society for Canadian Legal
History and University of Toronto Press, 2022), 455.

3 James Muir has described Volume One as a “major achievement” in Canadian legal
history; see James Muir, "Harvesting and Replanting the Field: On the Achievements of A
History of Law in Canada,” Acadiensis 49, no. 2 (Autumn 2020): 208. Volume Two won the
2023 Canadian Law and Society Association's W. Wesley Pue Book Prize, awarded to the
"best book on law and society.”
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the New Dominion: Capital, Labour, and a Criminal Code”; and “Less
Favoured by Law: Women and Minorities” (totalling a mammoth 773 pages,
including abbreviations, notes, and indexes). And while the absence of an
historiographical overview of Canadian legal history in the Introduction
(Chapter 1) is not necessarily problematic, a more expanded discussion of the
book’s contribution to our understanding of Canadian history during the 1867
to 1914 period would have helped to better position the importance of this book,
and the law, in the panorama of Canada’s past. This is particularly relevant
given Law for the New Dominion’s salient reminder that the rule of law played a
central role in the settler colonial project that was (and is) Canada.

Chapters 2 through 6 constitute Part One - “The Law and Legal
Institutions.” The key topics covered include Confederation, the British North
America (BNA) Act, the creation of the country’s court system, statutes, codes,
and case law, Quebec civil law, and the growth and expansion of the legal
profession and legal education within the “New Dominion.” Given the authors’
previous work on legal history in the Atlantic region, it is not surprising
that the region is well represented not just in Part One but throughout this
volume. Examples of this in Part One include the creation in New Brunswick
of professionally staffed county courts shortly before the BNA Act came into
effect, the opening of the Dalhousie Law School in 1883, and the lesser-known
Saint John Law School in 1892 (which was affiliated with King’s College in
Windsor, Nova Scotia). Phillips, Girard, and Brown also highlight the legal
writings of Silas Howard from Saint John, who was one of the most prolific
contributors to the Canadian Law Times. Howard, as the authors rightly
assert, “deserves to be better known” in both Canadian legal history and New
Brunswick history (203).

Law for the New Dominion contends that a key element of the theory of the
rule of law was that the law “involved autonomous powers and sharp dividing
lines between the holders of those powers” (70). To illustrate this prescient
point, the authors provide an overview of how and why Confederation
occurred and when and why the provinces joined. In so doing, they reinforce
the point that during the Confederation debates few, if any, politicians seriously
considered the concept of Indigenous sovereignty as part of the new nation-
state. Phillips, Girard, and Brown also discuss some of the key legal decisions
handed down by the Supreme Court of Canada and the Judicial Committee
of the Privy Council in London (the final court of appeal for Canada until
1949) about federal and provincial powers and jurisdictions under the BNA
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Act and the use of disallowance (and its eventual demise by 1943) by the federal
government vis-a-vis provincial legislation. This discussion underscores the
fact that in spite of the pomp and ceremony that greeted Confederation, what
perhaps really emerged was merely a constitutional state that could oversee
the daily administration of civil society rather than a country or a “New
Dominion” being created in 1867.

The creation of a court system was a vital part of this judicial-administrative
state. The establishment of courts, notably in Western Canada, as the authors
posit, was a “major exercise in nation-building” (74), which included the
opening the Supreme Court of Canada in 1875. Law for the New Dominion also
examines, as part of an “institutional history” (75), the restructuring of the
provincial court system and the bureaucratic nuances behind the appointment
and payment of judges and the overall quality of the judiciary. Most judicial
appointments in this period were partisan in nature, but nevertheless, as the
authors point out, many contemporary legal observers and newspapers believed
that the country’s new court system was an institution that “Canadians should
be proud of” (115). Whether or not this was case is unclear in the authors’
analysis. Moreover, Phillips, Girard, and Brown could have elaborated upon
the fact that most of these newly appointed judges were white middle-class men
who did not reflect the class, gender, and ethnic diversity of the individuals
who appeared before them, particularly in Magistrates Court, and the extent to
which this undermined the promise of equality before the law.*

Canada’s legal profession was the preserve of white men. Structural and
racist barriers prevented most women and people of colour and Indigenous
peoples from entering the legal profession. Indeed, during the 1867 to 1914 era,
if an Indigenous person did manage to become a lawyer they lost their “Indian”
status, thereby making it a disincentive to practice law. Phillips, Girard, and
Brown outline how a smattering of women and ethnic minorities were able to
practice law, including Clara Brett Martin, who was called to the bar in Ontario
in 1897, making her the first female lawyer in the British empire. The authors
also focus on the growing professionalization of lawyers in Canada, marked
by the creation of provincial law societies as well as, in 1914, the Canadian Bar
Association - bodies designed to regulate the conduct of lawyers and ensure a

4 In 1916 Emily Murphy became the first female magistrate in the British Empire when she
was appointed a police magistrate in Edmonton. For more on female magistrates in
Canada, see Amanda GClasbeek, Feminized Justice: The Toronto's Women's Court, 1913-34
(Vancouver: UBC Press, 2009).
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sense of modern respectability for the profession. But the extent to which these
administrative bodies created a sense of “national cohesion” (186) for lawyers is
not clearly substantiated.

In Quebec, however, the authors make a stronger case for the legal
community being more united and the law serving as a source of national and
cultural identity. The Civil Code of Lower Canada (1865), which served as the
common law, or droit commun, for the province, provided the “nucleus of a
shared legal culture and identity across Quebec’s legal professions” (150), and
this legal culture became “more disciplined, focused, and coherent than it had
been in the colonial era” (182). Moreover, Phillips, Girard, and Brown provide
more social context, unlike in other chapters in Part One, for the development
of laws in Quebec. Delving into the family law provisions of the Civil Code, for
example, reveals that despite the prominence of the Catholic church, judicial
martial separation was something that women, especially in Montreal, sought
out. Eighty per cent of the petitions for judicial separation were launched by
women and they were easier to secure than divorce. Most were successful and,
in contrast to common law jurisdictions, the Quebec Civil Code gave mothers
custody of minor children following a judicial separation. Yet at the same time,
under the Civil Code, wives remained the property of their husbands and
women were barred from becoming lawyers.

The law as a barrier to social advancement and equality is profoundly,
and devastatingly, evident in Part Two, “Indigenous Peoples and the New
Dominion” (chapters 7, 8, 9, and 10). While many of the topics and settler-
colonial views of Indigenous peoples, in addition to Indigenous peoples’
resistance to the federal government’s efforts to use the law to “civilize” them,
outlined in these chapters are arguably well known to Canadian historians,
Phillips, Girard, and Brown have nevertheless provided a useful summation of
how the law dispossessed many Indigenous peoples of their land and attempted
to destroy their cultures and societies. Much of the focus in Part Two is on
Indigenous groups in the Prairies and British Columbia who encountered
the Canadian state much later than their counterparts in Ontario and the
Maritime Provinces’ Land treaties signed between the dominion government
and Indigenous peoples, particularly the first seven “Numbered Treaties”
(negotiated between 1871 and 1877), were an insidious way to solidify colonial

5 James Muir has noted that a focus on Indigenous law appeared throughout Volume
One and predicted that “we should expect it to remain a central concern in the second
volume," which is certainly the case; see Muir, "Harvesting and Replanting the Field," 214.
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settlement in the West. Treaties, as the authors astutely note, were a “way to
make settlement a legal and peaceful process” (231). Many Indigenous peoples
did not adhere to the settler-colonialist notion of owning land. Instead, they
believed that the treaties were in essence agreements with the Crown to share
the land with white settlers. As the authors correctly point out, it would not be
until a 1973 Supreme Court of Canada decision (Calder) that Indigenous title
to their land was formally recognized, in law, as an inherent Indigenous right.®

One of the violent consequences of the Canadian government’s attempt to
“settle” the Prairies was the 1885 North-West rebellion. But rather than give
a detailed account of the rebellion, the authors have instead focused on the
subsequent legal proceedings against the Indigenous peoples who participated
in the rebellion, including Louis Riel. Indeed, Phillips, Girard, and Brown
label Riel’s trial the “most controversial trial in Canadian history” (255).
This is a welcome assertion, not necessarily because it is correct but because
it will hopefully spark further debate about this trial and some of Canada’s
other “controversial” trials and why these trials were unique and what they
reveal about the nature of the rule of law and “justice” throughout Canadian
history. Other “controversial” trials could include the 1949 case of George and
Rufus Hamilton, two Black brothers who were executed in Fredericton, New
Brunswick, for the murder of white businessman Norman Burgoyne.® The
trial and execution of Hilda Blake, a domestic servant, in Brandon, Manitoba,
in 1899 for the death of her “mistress,” made Blake one of only four women
who were executed between 1867 and 1914, could also be added to this list (the
authors do mention this case), along with the trial and wrongful conviction
of 14-year-old Steven Truscott in 1959 for the murder of his classmate Lynne
Harper; Truscott was the youngest person in Canadian history to face the death
penalty. And one could also include the trials in 2015 and 2019 of Dennis Oland
who was convicted, and then acquitted, of murdering his father Richard Oland

6  The authors will provide an assessment of the Calder decision in the forthcoming third
volume.

7 The authors make this claim, in part, because this was in essence a political trial, along
with the fact that the presiding judge was a stipendiary magistrate rather than a Superior
Court judge. A stipendiary magistrate did not have “good behaviour tenure” (261), which
meant that they did not have judicial independence from the government. Moreover,
the judge, and the members of the jury, could not speak French and were not Métis.

8 Similar to Riel's trial, the jury members were white, and George testified against his
brother Rufus.
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in Saint John.? While this exercise in debating which trials were ridden with
controversy may seem to some to be foolhardy, it has the potential to highlight
for social historians and Canadian historians generally the utility of legal
history and to reinforce the point that the rule of law and Canada’s criminal
justice system for this country’s marginalized populations (which does not
include Dennis Oland) was and continues to be based more on vengeance than
justice.

Throughout the years from 1867 to 1914, assimilating or “civilizing”
Indigenous peoples remained a steadfast goal of the dominion government.
But as Law for the New Dominion demonstrates, the tactics to achieve this
goal changed. Initially the focus was upon more benign forms of assimilation:
enfranchisement and the reserve system. When these measures proved
ineffective, due mainly to the refusal of Indigenous peoples to become
enfranchised and thereby relinquish their lands and identities, or to adhere
to the new electoral system for bands, the state turned to coercion.”® Under
the auspices of the Indian Act, the dominion government banned several
Indigenous cultural practices, including the potlatch in British Columbia, and
imposed the pass system upon Indigenous peoples in the Prairie West, which
was intended to severely restrict their movements outside of reserves. Yet as
this volume and other studies demonstrate, Indigenous peoples actively resisted

9  The execution of George and Rufus Hamilton were the last hangings in Fredericton. For
more background on these cases, see Michael Boudreau, “bad characters’: The Execution
of George and Rufus Hamilton in Fredericton, 1949, Acadiensis Blog, 7 November
2018, https://acadiensis.wordpress.com/2018/11/07/bad-characters-the-execution-of-
george-rufus-hamilton-in-fredericton-1949/; Ceorge Elliott Clarke, "White Judges, Black
Hoods: Hanging-as-Lynching in Three Canadian True-Crime Texts," Canadian Law Library
Review 41, no. 2 (2016): 10-19; Clarke, George & Rue (Toronto: HarperCollins Publishers
Ltd., 2005) (an awarded-winning, fictionalized account of the Hamilton brothers case);
Reinhold Kramer and Tom Mitchell, Walk Towards the Gallows: The Tragedy of Hilda
Blake, Hanged 1899 (Toronto: Oxford University Press, 2002); Nicki Darbyson, “Sadists
and Softies": Gender and the Abolition of the Death Penalty in Canada: A Case Study of
Steven Truscott, 1959-1976," Ontario History, ClII, No. 1 (Spring 2011): 1-22; Carolyn Strange,
The Death Penalty and Sex Murder in Canadian History (Toronto: Osgoode Society
for Canadian Legal History and University of Toronto Press, 2020); and Creg Marquis,
Truth and Honour: The Oland Family Murder Case that Shocked Canada, Expanded and
Updated New Edition (Halifax: Nimbus Publishing, 2019). The Oland case was marked
by police incompetence in terms of the investigation, which undermined the Crown's
position and, given the notoriety of the Oland family and the extensive local media
coverage of the murder, the trial should not have been held in Saint John.

10 As Phillips, Girard, and Brown conclude, the enfranchisement project, by 1914, was a
“remarkable failure" (283).
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these measures and this eventually forced the state to repeal many of these laws
by 1951."

Another very coercive instrument that the dominion government employed
against Indigenous peoples was the residential school. Law for the New
Dominion traces the origins and the expansion of the residential school system,
which included day schools. By most accounts, their growth was remarkable.
With 60 schools in place at Confederation, by 1914 the number had risen to 333
(304-5). The authors’ examination of the early stages of the residential school
system suggests that they were akin to Canada’s late-19th-century prisons;
the food and accommodations were atrocious and corporal punishment was
used to discipline recalcitrant children. The funding for residential schools in
this era, moreover, was minimal, which exacerbated their already deplorable
conditions. The authors lay much of the blame for the continuation of these
schools on the religious denominations who operated them, even though
it was clear to some involved in their administration that the system was
broken. While not absolving the dominion government of its responsibility
in the founding of residential schools, the authors’ assignment of blame to the
churches may not be accepted by every reader. As one scholar of the residential
school system has argued, “Of the . . . parties involved in residential schooling,
the government had the clearest goals, objectives that Ottawa pursued with an
implacable determination and consistency from the 1880s until the 1960s.”

Another key development in the 1867 to 1914 period, which also undermined
Indigenous sovereignty, was the entrenchment of legal positivism. This concept
of legal thinking held that the only legitimate sources of law were legislation
and legal decisions, which left little room for Indigenous legal customs and
practices. The authors do, however, make the point that in some Indigenous
communities traditional laws and legal practices were able to work alongside
Canadian law. Notably, when an Indigenous person who had been found guilty
of murder was spared the death penalty, or received a light sentence because of

1 See for example, F. Laurie Barron, “The Indian Pass System in the Canadian West,
1882-1935," Prairie Forum 13, no. 1(Spring 1988): 25-42; Tina Loo, "Dan Cranmer's Potlatch:
Law as Coercion, Symbol, and Rhetoric in British Columbia, 1884-1951," Canadian Historical
Review 73, no. 2 (June 1992): 125-65; and Shelley A.M. Gavigan, Hunger, Horses, and
Government Men: Criminal Law on the Aboriginal Plains, 1870-1905 (Vancouver: UBC
Press, 2012).

12 J.R. Miller, Shingwauk's Vision: A History of Native Residential Schools (Toronto: University
of Toronto Press, 1996), 414. Phillips, Girard, and Brown note that Volume Three will
contain a more extensive examination of the devastating effects of residential schools,
and the Indian Act, on Indigenous children, cultures, and societies.
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a “cultural defence” (329), it was “related to justification for the killing under
Indigenous law” (329). At the same time, even if the rule of law did not entirely
supplant Indigenous law, the state’s attempts to enforce the Crown’s laws did
disrupt internal relations in some communities, which created divisions and
acrimony. By 1888, for example, colonial officials had appointed some Gitxsan
chiefs in British Columbia as “special constables” (332) to help usher in the
Queen’s law into the community. But many members of the Gitxsan nation did
not support this initiative, creating rancour over who had genuine authority
to settle legal disputes and deal with criminality — the Crown or the Gitxsan
people. Although Law for the New Dominion does discuss the theme of the law
as a symbol of state authority in relation to Indigenous-settler relations, more
could have been said about this; this would include how, in the decades leading
up to the First World War, “British” justice gradually became “Canadian”
justice, which was foisted upon Indigenous communities as British justice had
previously been.

Chapters 11, 12, 13, and 14 make up Part Three - “Building the New
Dominion: Capital, Labour, and a Criminal Code” - and chart the emergence
of the regulatory state in Canada. This regulation included laws dealing with
the incorporation of companies, insolvency, the provisions for providing relief
for imprisoned debtors, and the economy (with a focus on banking, mining,
and railway — sectors that were considered to be vital to the industrial growth
of the country). This section also delves into property law, notably how the law
served as a central part of white settlement in Western Canada. These laws
helped to facilitate the shift from common to individual property ownership,
known as the “Great Transformation” (475). Indeed, Law for the New Dominion
helps to bring greater attention to often-overlooked topics in this country’s
history, such as property and mining law. Moreover, Phillips, Girard, and
Brown deftly outline how the dominion government gave land that was
expropriated from Indigenous peoples, by way of the Numbered Treaties,
to white settlers. These are important facets of Canadian legal history and
Canadian history writ large, which this book richly elucidates.

The authors consider statute law in this era to have been a “facilitative
instrument in economic organization and development” (353). Nova Scotia, for
instance, began to regulate its coal mines in the 1870s, particularly with regards
to children (boys under the age of ten could not work in a mine). Further
regulations concerning worker safety were introduced following the formation
of the Provincial Workmen’s Association in 1879, which led a protracted fight
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for workers’ legal rights generally in Nova Scotia.” Phillips, Girard, and Brown
are right to point out that workplace safety regulations were partly the result
of a paternalistic need on the part of some politicians and social reformers
to protect women and children and thus preserve the patriarchal family unit.
Ironically, however, workplace safety laws proved to be initially ineffective in
provinces such as Ontario because governments hired few inspectors to ensure
that the regulations were being followed by employers.

The state also became more involved in regulating and settling labour
disputes through arbitration, mediation, and conciliation processes, though
prior to 1914 arbitration was not mandatory and it had limited scope; for
instance, it did not deal with wages. Nova Scotia was the only province to pass
a compulsory arbitration law (the 1888 Mines Arbitration Act), but the results
for organized labour, according to the authors, were mixed. At the dominion
level, the 1907 Industrial Disputes Investigation Act (IDIA) also did little to
assist workers who felt aggrieved by their employers and who wanted to go on
strike to express their dissatisfaction over wages and/or working conditions.
Under the IDIA, strikes were deemed illegal until a board of conciliation had
completed an investigation of the alleged grievances. And even when strikes
did occur, employers could turn to the civil law to limit the effectiveness of
these actions. Between 1900 and 1914, as the authors state, employers across
the country were granted injunctions by the courts (19 in total) that prevented
striking workers from picketing. Labour did gain benefits with the rolling
out of workers’ compensation regimes, beginning in Ontario in 1914 (Nova
Scotia and New Brunswick followed suit in 1915 and 1918 respectively), which
the authors describe as Canada’s first “social insurance” legislation (420). In
the context of labour and employment law in this period, as Phillips, Girard,
and Brown contend, the law tended to see workers and employers as “juridical
equals” (395); but in reality they were anything but equal. This salient point
mirrors the tyranny of the rule of law generally, where in theory individuals
are seen as equal before the law (notably in the criminal justice system),
yet Indigenous peoples, women, members of racialized and marginalized
communities, and workers were rarely treated in an equitable manner.

13 For an excellent examination of the importance of the Provincial Workmen's Association
(PWA) see lan McKay, "By Wisdom, Wile, or War": The Provincial Workmen's Association
and the Struggle for Working-Class Independence in Nova Scotia, 1879-97," Labour/

Le Travailleur 18 (Fall 1986): 13-62. The authors' analysis of the role played by the PWA
in fighting for workers' legal rights would have benefitted from a close reading of this
article.
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Another form of legal regulation was the use of the criminal law to
proscribe peoples’ actions and behaviours and maintain social and moral
order. The criminal justice system in the early decades following Confederation
“underwent a profound transformation,” specifically in terms of the criminal
law, criminal procedures and courts, and punishment (421). Law for the New
Dominion notes that “discretion” was at the heart of the daily operation of the
criminal justice system. Although this is certainly a valid point, the authors
confine their examination of discretion to courts and the dominion cabinet’s
review of capital punishment cases. Missing from their study of discretion is
the police who, on a daily basis, used their discretion to decide whether or
not to charge someone with a criminal offence. Police officers were, for many
Canadians, the human face of the criminal justice system and often the only
point of contact that they had with this system. The absence of a closer study
of policing during the 1867 to 1914 era is a glaring weakness in this book, which
will hopefully be rectified in the forthcoming Volume Three. Moreover, the
authors posit that criminal justice is about the “most visible manifestations of
the state’s coercive power, and those were the gallows and the penitentiary”
(423). This is true; but most of the reported crimes in this period were dealt
with in the Magistrates Court (or Police Court), where the power of the
criminal justice system and the rule of law was on display for offenders, and
newspaper reporters who covered these courts, on a regular basis. Crimes such
as vagrancy, public intoxication, and assault occupied a great deal of the focus
of the criminal justice system and where “justice” was most often meted out.
As Toronto Police Court Magistrate George Denison infamously declared, his
court was a “court of justice, not a court of law.™* Volume Three of A History of

14 Norma Knowles, "Denison, George Taylor (1839-1925)," Dictionary of Canadian Biography,
http://www.biographi.ca/en/bio/denison_george_taylor_1839_1925_15E.html. Some
examples of studies of police courts in Canada include Michael Boudreau, City of Order:
Crime and Society in Halifax, 1918-35 (Vancouver: UBC Press, 2012); Chris Burr, “Roping
in the Wretched, the Reckless, and the Wronged": Narratives of the Late Nineteenth-
Century Toronto Police Court," Left History 3, no. 1(1995): 83-108; Paul Craven, "Law and
Ideology: The Toronto Police Court, 1850-1880," in Essays in the History of Canadian
Law, Volume 2, ed. David H. Flaherty (Toronto: University of Toronto Press, 1983), 248-
307, Shelley AM. Gavigan, "Getting Their Man: The NWMP as Accused in the Territorial
Criminal Court in the Canadian North-West, 1876-1903," in Canada’s Legal Pasts: Looking
Forward, Looking Back, ed. Lyndsay Campbell, Ted McCoy, and Mélanie Méthot (Calgary:
University of Calgary Press, 2020), 179-238; Margaret O'Riordan Ross, “Your Town Is
Rotten'": Prostitution, Profit, and the Governing of Vice in Kingston, Ontario, 1860s-1920s,
Journal of the History of Sexuality 33, no. 2 (May 2023): 1774-201; Joan Sangster, “Pardon
Tales' From Magistrate's Court: Women, Crime, and the Court in Peterborough County,
1920-50," Canadian Historical Review 74, no. 2 (June 1993): 161-97; and Jonathan Swainger,

"
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Law in Canada should delve more deeply into police courts and the intersection
of the rule of law and “justice.”

The creation in 1892 of the Criminal Code of Canada gave the country
a national criminal law that each province and territory had to implement.
Part of this implementation included criminal courts. The authors provide a
glimpse into the fairly unique trial procedures in the Northwest Territories,
including the fact that sheriffs selected jury members by drawing their names
from a hat and also that they often excluded Indigenous people from serving
on juries. Phillips, Girard, and Brown contend that the 1867 to 1914 period
witnessed the “decline of the jury” (434) in criminal cases. This resulted in
more cases proceeding quickly to trial by judge alone rather than have an
accused languishing in custody awaiting a jury trial. Similarly, from 1893
onwards, a person accused of a crime could now testify in their own defence
and they had the right to appeal a guilty verdict.

Barring a successful appeal, if an accused had the economic wherewithal
to pursue this course of action, they would then serve a prison sentence. In
terms of corrections, Law for the New Dominion focuses on federally run
penitentiaries, which is a prudent approach since the history of provincially
administered prisons in the early 20th century is not well known for every
province and is something that requires more study. Despite the presence of a
nascent prison reform movement in the early 1900s, prison conditions did not
dramatically improve prior to 1914. For the most part penitentiaries continued
to operate on the contradictory model of punishment and reformation, with
the former goal often overshadowing the latter. The authors do mention the
Mercer Reformatory for Women (also known as the Mercer Reformatory for
Females), which opened in Toronto in 1880. It was Canada’s first separate
prison for women (staffed entirely by women) and it adopted a maternal
reform approach to improving the lives of “fallen” women - usually women
convicted of vagrancy, prostitution, and theft - by providing them with skills
that allowed them, once released, to find employment as maids or seamstresses
while restoring to them a modicum of respectability so that they might marry
and start a family. In this sense, “reformation” for most female inmates was
designed to reinforce gender stereotypes and the patriarchal household.

Patriarchy and gender stereotypes also played a central role in determining
whether a woman convicted of murder in this period would have their

The Notorious Georges: Crime and Community in British Columbia’s Northern Interior,
1909-25 (Vancouver: UBC Press, 2023).
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death sentence commuted. Most women escaped the gallows because it was
generally felt that their actions were either justified (they were defending their
“feminine virtue” and/or their children when they murdered abusive husbands
or lecherous male employers) or they did not pose a serious threat to social
order. Phillips, Girard, and Brown also examine why the dominion cabinet
invoked its discretion in commuting the death sentences of some Indigenous
people. However, the percentage of Indigenous peoples who were executed was
higher than the overall percentage of individuals who the state put to death.
Of the 61 Indigenous people who were sentenced to die before 1914, 59 per cent
were hanged while 51 per cent of all 529 people who were sentenced to die were
executed. The authors should continue their analysis of Indigenous peoples
and capital punishment in Volume Three since a recent study has deftly noted
that the number of Indigenous peoples who were executed increased during
the 1940s due in part to the recommendations given to the dominion cabinet
by the Department of Indian Affairs Secretary T.R.L MacInnes about whether
or not to commute a death sentence.” Another point that the authors did not
address in Volume Two, but which they should in the next volume, is why a
majority of Canadians continued to support capital punishment throughout
much of the 20th century and what factors finally convinced the federal
government to remove the death penalty from the Criminal Code. In the case
of George Gee, while some New Brunswick residents wrote to the government
pleading for mercy to be shown to the hapless Gee, many others saw his
execution as “justice” served, which may have been one of the main reasons
why the majority of Canadians did not find this ultimate form of punishment
abhorrent.

Part Four, “Less Favoured by Law: Women and Minorities” (chapters 15 and
16), continues the authors’ dissection of the law as an instrument of oppression.
The idea of women and minorities being “Less Favoured” by the law will
prompt further debate as to how the law vilified and discriminated against
these groups in post-Confederation Canada. Similarly, the authors’ claim that
the “underlying ideology governing the position of women in society during
this period was the notion of separate spheres” (519) and that it underpinned
much of the law in the pre-1914 era for women is questionable. “Separate

15 Jacqueline Briggs, "Exemplary Punishment: T.R.L. Maclnnes, the Department of Indian
Affairs, and Indigenous Executions, 1936-52," Canadian Historical Review 100, no. 3
(September 2019): 398-438. It should be noted that hanging was the only method of
execution that Canada utilized from 1867 until 1976, when capital punishment was
abolished.
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spheres” primarily referred to white middle-class women and men (to which
the authors allude), making it a narrow lens through which to view women’s
experiences generally with the law. A gender framework is a more nuanced
way of assessing how the law, both explicitly and subtly, defined women’s
lives, determined their guilt or innocence and the length of time they would
be imprisoned, criminalized their behaviour and sexuality, and placed myriad
restrictions upon women’s daily activities and their bodies.’® Moreover, the law
reinforced gender roles and stereotypes for cis-gendered, “queer,” and non-
binary individuals, such as the offence of “gross indecency.” Volume Three in
this series should explore gender and the law more broadly, notably as it related
to the legal persecution of “gay” men and women during the post-1945 era.”
The chapter on women, the family, and the law is wide-ranging in scope.
The authors make an excellent point that by not outlawing inter-racial
marriages (which were still denounced by many moral reformers) the law
reinforced white male privilege in terms of choosing who they could marry.
Breaking the “sacred” (535) bond of marriage was not an easy task in this
period as the federal Divorce Act was not passed until 1968. And divorce was
frowned upon by many Canadians, forcing some women to remain in abusive
relationships. The law, however, did provide some avenues of escape. Judicial
divorce, where husbands or wives petitioned a court for a divorce, was an
option for spouses in Nova Scotia, New Brunswick, Prince Edward Island, and
British Columbia. Evidence from the Nova Scotia Divorce Court suggests that

16 The literature on women, gender, and the law in the 20th century is voluminous. Some
of the key works include Constance Backhouse, “Don't You Bully Me . . . Justice | Want
if There is Justice to Be Had': The Rape of Mary Ann Burton, London, Ontario, 1907," in
Backhouse, Carnal Crimes: Sexual Assault Law in Canada, 1900-1975 (Toronto: Osgoode
Society for Canadian Legal History and Irwin Law, 2008), 15-49 (chap. 2); Lori Chambers
and Joan Sangster, eds., Essays in the History of Canadian Law, Volume XII: New Essays in
Women's History (Toronto: Osgoode Society for Canadian Legal History and University
of Toronto Press, 2023); Karen Dubinsky, Improper Advances: Rape and Heterosexual
Conflict in Ontario, 1880-1929 (Chicago: University of Chicago Press, 1993); Lesley Erickson,
Westward Bound: Sex, Violence, the Law, and the Making of a Settler Society (Vancouver:
UBC Press, 2011); Ted McCoy, Four Unruly Women: Stories of Incarceration and Resistance
from Canada’s Most Notorious Prison (Vancouver: UBC Press, 2019); Joan Sangster,
Regulating Girls and Women: Sexuality, Family, and the Law in Ontario, 1920-1960 (Don
Mills, ON: Oxford University Press, 2001); and Joan Sangster, “The Meanings of Mercy:
Wife Assault and Spousal Murder in Post-Second World War Canada,” Canadian Historical
Review 97, no. 4 (Winter 2016): 513-45.

17 This theme is explored in Christopher Dummitt and Christabelle Sethna, eds., No Place
for the State: The Origins and Legacies of the 1969 Omnibus Bill (Vancouver: UBC Press,
2020); Gary Kinsman and Patrizia Centile, The Canadian War on Queers: National Security
as Sexual Regulation (Vancouver: UBC Press, 2009); and Valerie J. Korinek, Prairie Fairies:
A History of Queer Communities and People in Western Canada, 1930-1985 (Toronto:
University of Toronto Press, 2018).
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it was wives, more so than husbands, who petitioned for divorce and that most
of their petitions were successful, often citing adultery as the reason for seeking
a divorce. Phillips, Girard, and Brown underscore the important fact that in the
absence of national divorce laws in Canada, the rate of informal divorces (often
when men would desert their families, referred to as the “Poor Man’s Divorce”)
was no doubt higher than legally sanctioned martial separations.*

Even if a woman managed to obtain a divorce, the law would not guarantee
them custody of their children. Common law gave mothers virtually no rights
to the custody of their children. This, however, as Phillips, Girard, and Brown
indicate, gradually began to change in the 1890s as more provinces bestowed
custody rights upon divorced women. But as the authors correctly point out,
this was not necessarily an advancement for women’s equality. Legal authorities
and social reform groups pressed for this change not in the best interests of
mothers but to help ensure that, in the absence of the family unit, children
would still be raised by their mothers, thereby perpetuating proscribed
gender roles for women as mothers and caregivers. More could have been said
about the influence of maternal feminism and the child savers movement in
convincing lawmakers to grant mothers custody of their children. As well, this
increasing state intervention into the family was arguably a precursor to the
post-1945 legal concept of in loco parentis — “in the place of a parent” — whereby
the state appoints a legal guardian for a minor or makes a child a ward of the
state (which Volume Three will no doubt address). This volume also contains
an all-too short (eight pages) section on the “Female Body and the Law,” which
touches upon seduction, abortion, infanticide, restrictions on the sale and use
of contraceptives, rape, white slavery, gross indecency, incest, and prostitution
while making the point that laws surrounding these offences tended to target
poor, working-class, and racialized women in order to protect white, middle-
class society. Phillips, Girard, and Brown conclude that much of the debate
about sexual offences (and, I would add, about sexuality) in the 1880s and 1890s
was “more theatre than law reform” (565).

The final chapter in Law for the New Dominion deals with minorities
and civil rights. The concept of “civil rights,” however, is not clearly defined
nor discussed by the authors. Indeed, the idea of “civil rights” as they are

18 Boudreau, City of Order, 152. Law for the New Dominion notes that during the 1867 to
1914 period, there were also 262 parliamentary divorces granted to petitioners, most
of whom were white, middle and upper-class men and women. The cost of securing a
parliamentary divorce was beyond the financial means of most poor and working-class
Canadians; see Phillips, Girard, and Brown, Law for the New Dominion, 544, 551.



Rule of Law in the "New Dominion" 93

understood as part of the post-1945 “rights revolution” did not really exist in
the period covered by this volume.” What the chapter provides instead is an
account of the bevy of anti-Asian laws enacted by the dominion government
and the province of British Columbia, in addition to those laws that British
Columbia tried to enact but which were rejected by the province’s supreme
court. The authors” examination of why the British Columbia Supreme Court
overturned some of the provincial government’s laws against the Chinese,
including a provincial head tax, reveals the cruel irony inherent in the rule of
law: while the justices were prepared to see some ethnic minorities as “juridical
equals” (580) to white residents of British Columbia, the rule of law did very
little to combat systemic racism in the criminal justice system and society
generally against certain minorities such as the Chinese.

The same held true for Black Canadians. The authors maintain that the law
did not adequately protect them from formal, and informal, racism; notably,
there were separate schools as well as a ban on Black immigrants to Canada.
Much more, though, could have been said about Black Canadians’ treatment at
the hands of the criminal justice system, especially the police and courts. One
of many examples that could have been discussed was the 1882 abortion trial
of Letitia Munson in Woodstock, Ontario. Munson, a former slave, practiced
midwifery and was accused of murdering a white woman who had allegedly
come to her seeking an abortion. Munson was acquitted of the charge of
“procuring a miscarriage” in part because she was able to convince the court
that she was a respectable woman who provided valuable medical services to
the local community. But the media denounced Munson as an elderly Black
“doctress” who was not be trusted, which turned the community against her
and forced Munson to relocate.*® While the rule of law may have treated Letitia
Munson as a “juridical equal,” society did not and this highlights the glaring
absence of “civil rights” in pre-1914 Canada.

The “roots of contemporary Canadian law,” the authors assert in the
book’s postscript - “Law and Legal Institutions on the Eve of the Great War” -
were “planted in the half century after 1867 (613). And while this period

19 Michael Ignatieff, The Rights Revolution (Toronto: House of Anansi Press, 2007) and
Dominique Clément, Canada’s Rights Revolution: Social Movements and Social Change,
1937-82 (Vancouver: UBC Press, 2008).

20 For more on this case, see Rebecca Beausaert, "Not Guilty but Cuilty? Race, Rumour, and
Respectability in the 1882 Abortion Trial of Letitia Munson,” in Abortion: History, Politics,
and Reproductive Justice after Morgentaler, ed. Shannon Stettner, Kristin Burnett, and
Travis Hay (Vancouver: UBC Press, 2017), 55-73.
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witnessed the expansion of the criminal justice system and other forms of legal
institutions (including law firms and formalized legal education), access to the
rule of law was not uniform across the country. Indigenous peoples, women,
members of racialized and marginalized communities, and the working class
continued to struggle for legal and social equality. Moreover, as Phillips,
Girard, and Brown perceptively note, legal pluralism in the decades following
the advent of Confederation witnessed the gradual removal of Indigenous legal
practices and knowledge from the operation of the rule of law in Canada. Yet
the previous acceptance of Indigenous legal customs by British and French
systems of law may have been more an arrangement born out of necessity by
the settler state than a genuine appreciation of and respect for Indigenous
peoples and their legal systems. Indeed, as Law for the New Dominion makes
plain, between 1867 and 1914 the law played a central role in the state’s efforts to
assimilate Indigenous peoples and destroy their languages and cultures, a trend
that continued into the post-First World War period and that continues to this
day. The authors are nevertheless confident that over the course of the later half
of the 20th century the law was, and is, being reimagined to include once again
Indigenous forms of justice, culture, and values. As they note, Volume Three
“will . . . show how, at different moments in the twentieth century, Canadian
law assumed a different shape” (616). This is why Phillips, Girard, and Brown
conclude that Volume Two: Law for the New Dominion may be seen by “future
historians as being about an aberrant age, a period of discontinuity between
eras marked by pluralism” (616).

There is no doubt that this volume makes a significant contribution to
Canadian legal history. And the three-volume set will be a monumental
achievement in advancing our overall knowledge of the history of the law,
and the rule of law, in Canada. However, James Muir’s comment about the
readership for Volume One still applies to Volume Two (and possibly to Volume
Three): “I am doubtful A History of Law in Canada will find much of a broader
audience among Canadian historians” due in part to the at times dense nature
of the book’s material.”” But this does not need to be the case. Canadian
historians generally, and social historians specifically, will benefit from this
volume (and the other two volumes) because Phillips, Girard, and Brown do an
excellent job of synthesizing much of the secondary literature in legal history
that will allow non-specialists to integrate more legal history into their analysis

21 Muir, "Harvesting and Replanting the Field," 220.
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of Canada’s past. At the same time, however, by not including more social and
cultural context for the creation and operation of the rule of law, some scholars
may find Volume Two: Law for the New Dominion somewhat limited and/or
too institutional in focus. This is why the authors will hopefully include in
Volume Three the experiences of even more Canadians, many of whom were
adversely affected by the rule of law. They should also provide a more robust
gender analysis of the operation of the rule of law and explore how the social
equalities that the law has enshrined (for example, same-sex marriage) are, in
a neo-liberal age, slowly being undermined and eroded. This will serve as a
profound reminder that the law in theory versus the law in practice is fraught
with paradoxes and contradictions that have had dire consequences for many
Canadians. And historians, and scholars generally, must continue to reveal
how these paradoxes and contradictions have been challenged and occasionally
overcome.
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